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CURRENT TOPICS 


Protection for Leaseholders 

THE policy statement in the White Paper on leasehold 
reform (Cmd. 8713) has been reaffirmed by the Government in 
the HoME SECRETARY'S statement of policy in the Commons 
on 30th April. Enfranchisement now seems definitely to be 
out of the picture and security of tenure at the end of a 
long lease is to be the remedy, although, as the Home Secretary 
said, this involves a good deal of complication, especially 
having regard to the repairing liability. The Government’s 
plan is that the property should be brought up to a reasonable 
state of repair, the cost of the necessary repairs being borne 
by the tenant either by a lump sum or by instalments. This 
reasonable state of repair would not be the same as the 
standard which could be enforced under the letter of the 
repairing covenants. It must clearly take account of the 
character of the neighbourhood, the standard of living of the 
tenant and such matters. In the case of disagreement it 
is to be left to the judgment of the county court judge, assisted 
by assessors. The solution, though possibly practical, is far 
from simple. As the security of tenure is to be commensurate 
with that provided under the Rent Restriction Acts, it will 
disappear with those Acts at some at present undetermined 
future date, which may be distant. The Government is against 
creating new rights of ownership, but a protected occupation 
isa valuable right akin to ownership, and it is -difficult to 
prevent trafficking in it. The protection is to be applied to 
business as well as residential premises, and the tenants of 
long leases which are on the point of expiry should be informed 
at once on what principle their future rent is to be determined. 
The promise by the Solicitor-General that the Government 
will consider whether it is possible to give a guide to those 
who will have to decide what is a reasonable rent should be 
expeditiously and fully implemented. Having embarked upon 
a policy, the Government should pursue it without hesitation 
or delay. 

Professional Standards 

ADDRESSING the Local Government Legal Society at 
Nottingham last week, Sir HARTLEY SHAWCROSS said that 
one of the most important of the traditions in the law was 
that there should be complete confidence between the courts 
and the profession and between the two branches of the 
profession. The judge, the barrister and the solicitor—all 
must trust and respect each other. Any lack of integrity 
in the legal profession would be more serious than in any 
other section of society. The profession could easily become 
base and unattractive if it were not for the great traditions 
of probity handed down from generation to generation. 
Here and there one would find individuals who did not 
understand these things. Advertising, seeking to obtain 
work by unfair and unethical means—whether it was by the 
solicitor who engaged in ambulance chasing or by the barrister 
who engaged in touting, or what he loosely called hobnobbing 
with the solicitor’s clerks in order to tout for work—these 
were things against which, in association, both branches of 
the profession set their faces. 

19 
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Costs Thrown Away and Legally Aided Litigant 

AN order was made on Ist May by Roxsurcu, J., that a 
legally aided person whose non-attendance at the hearing 
of his appeal was inadequately explained should only have his 
case re-heard on the terms that he should pay the costs 
thrown away, to be taxed if not agreed, notwithstanding that 
not only the appellant but also the respondent was a legally 
aided person. The appeal was by a father from an order of 
justices in proceedings concerning an infant. When the time 
arrived for the hearing of the appeal the learned judge waited 
three hours and then made an order dismissing the appeal, 
but the order had not been drawn up. On the application 
for re-hearing it was explained that the appellant’s motor car 
had broken down on the way to the court. His lordship 
said that there was no jurisdiction to order a legally aided 
person to pay costs but, although he had heard no argument 
on the matter, he would make an order in accordance with the 
practice that a re-hearing in such a case should be allowed 
only on the terms of paying the costs thrown away by the 
party in default. His lordship intimated that, if counsel 
wished, they could go to the Court of Appeal and the case 
could be dealt with after proper argument, but counsel 
stated that they accepted the order. 


Signature of Will at Foot or End 

A DIRECTION issued by the Senior Registrar, Principal 
Probate Registry, to the staffs of the Probate Registries on 
23rd April states that an incorrect practice appears to have 
grown up as regards wills which are signed only at the foot 
of the first page but which, for lack of space, are continued 
upon the next page. When the continuation is part of an 
uncompleted sentence, and it has been established that the 
whole (or part) of the second page was writien before the 
execution of the will on the first page, it has become the 
practice to admit to proof the continuation on the second 
page, as being above the signature. It was decided, in 
In the Goods of Gee (1898), 78 L.T. 843, and Royle v. Harris 
[1895] P. 163, that this is insufficient to justify admission of 
any of the second page. Some summaries of decisions, 
in particular In the Goods of Kimpton (1864), 3 Sw. & Tr. 427 ; 
In the Goods of Wotton (1874), L.R. 3 P. & D. 159; In the 
Estate of Long [1936] P. 166; and Royle v. Harris, supra, 
are misleading on this point; and until there is further 
legislation or a binding legal decision overruling In the Goods 
of Gee no such continuation should be admitted as part of 
the will, unless there is also a reference, above the signature 
on the first page, which effects incorporation. 


Writ Service Law 


AN articled clerk who alleged that he had been assaulted 
while serving a writ was the appellant in a case in the 
Divisional Court on 30th April (The Times, Ist May). His 
case was that he visited the defendant’s home and was told 
at first that the defendant was out. He then put his foot in 
the door, but removed it on being asked to do so. A little 
later, he again knocked at the door, and the defendant opened 
it. The articled clerk again put his foot in the door but 
did not say who he was. The defendant, who thought that 
the clerk was trying to break into the house, grasped the 
clerk by his neck-tie, but, on recognising him, ran away. The 
justices had dismissed an information under s. 42 of the 
Offences Against the Person Act, 1861. The Lorp CHIEF 
Justice, delivering the judgment of the court (the Lorp 
CHIEF JUSTICE and LYNSKEY and PARKER, JJ.), said that, if a 
person went to serve a writ, the person on whom the writ 
was to be served was entitled to close the door, provided that 
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the process server was not armed with a warrant from the 
Crown. The fact that the clerk put his foot in the door was 
sufficient force to justify the use of force by the defendant, 


End of Price Control 


AN Order in Council made on 30th April (S.I. 1953 No. 749 
brought the Goods and Services (Price Control) Acts to an 
end by declaring at an end the emergency which gave rise 
to them. Power is retained by the Board of Trade to impose 
price controls under the Defence Regulations, but the Central 
and Local Price Regulation Committees which were set up 
under the Acts will be wound up as a result of the order. The 
only remaining statutory price control subject to the Board of 
Trade, over nylon stockings, lapses with the Acts. 


“Nil”? in the Honours Examination 


THE correspondence in The Times on the use of the word 
“nil’’ to announce that no candidate in The Law Society's 
Intermediate Examination reached the First Class, on which 
we commented last week, reached its zenith in a letter to 
The Times of 30th April from Mr. Eric LEwis, President of 
the Solicitors’ Articled Clerks’ Society. ‘“‘ Nil,’’ he suggested, 
was a less personal and more tactful term than “ nemo.” 
“To one who has failed to achieve such high distinction,” he 
wrote, “‘ it is surely less hurtful to say that ‘ nothing ’ has been 
achieved than that ‘ nobody’ (i.e., not you sir, nor you sir, 
nor you sir) has been capable of entering into it.” He 
tendered the recommendation that The Law Society might 
offer some encouragement and go one word further. 
Judging by the paucity of names in the First Class and 
Honours lists, the word “‘ nil,”’ he wrote, “‘ might advisedly be 
followed by ‘ desperandum’.’’ Mr. Lewis omitted to explain 
whether this heartening exhortation should be addressed to 
those who tried to reach the First Class or to those who, 
notwithstanding the discouraging “nil,” intend to try. 
It is a distinction to have attempted the impossible, and 
The Law Society might consider allowing unsuccessful 
candidates for honours to use the letters F.H. after ther 
names, as it is said that a candidate who failed his B.A. 
examination used the letters F.B.A. This, however, may be 
considered superfluous, as the failure to obtain first-class 
honours is not infrequently the prelude to good fortune 1 
practice as a solicitor, which may well be sufficient consolation. 
To those who are about to make the attempt on the honours 
list it is more appropriate to interpret “nil” as a 
abbreviation for the maxim “He who expecteth nothing 
will surely not be disappointed.”’ 


Dangerous War Damaged Structures 


In Circular 31/53, issued by the Ministry of Housing and 
Local Government to housing authorities on 5th May, 
attention is drawn to the fact that since 10th December, 
1952, action can no longer be taken under Defence 
Regulation 50 to eliminate danger to the public from wat- 
damaged structures, which will now have to be dealt with 
under the council’s ordinary statutory powers. Where the 
work is undertaken in default of or by agreement with the 
owner, the council will be in the same position as a private 
owner in claiming the cost of the work from the War Damagé 
Commission, who will require to be consulted before work 
is begun in order to determine the extent of their liability. 
No claims, the circular adds, can be considered by the 
Commission in respect of work carried out to a property by 4 
local authority after service of a notice to treat in respect 
of it. 
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* APPEAL FROM ARBITRATOR UNDER COUNTY COURTS 
: ACT, 1934, s. 89 


\ RECENT unreported appeal to the Court of Appeal counsel was that the expression “ as binding and effectual ”’ 
D. C. Bowyer & Son, Ltd. v. Mead) is of some interest to in s. 89 implies that the arbitrator’s award is to take effect 





i‘ those practising in the county courts. The plaintiffs were a for all purposes as though it were a judgment of the judge, 
seg imm of building contractors. 1 he dispute arose between the and that accordingly s. 105 gives a right of appeal direct to 
“ parties over the payment for building work carried out by the Court of Appeal from the award of such arbitrator. This 
ral te plaintiff company on premises owned by the defendant. right was alternative to and not excluded by the provision 
up The defendant contended that under the contract for that contained in the second part of s. 89 (3) under which there IS 
he york the only payment to which the plaintiffs were entitled a right to apply to the judge at the first court held after the 
of vas such amount as would be allowed by the War Damage expiration of a week after the entry of the award to set aside 
mmission. The plaintiffs on their part contended that it that award. 
vas a term of the contract that the defendant would pay for This construction of the Act found no favour with thi 
ork which they had carried out if payment were disallowed members of the Court of Appeal, who were of the opinion 
, the War Damage Commission. that the right of appeal under s. 105 is from the decision of 
rd The case was in the list for hearing before His Honour the judge alone. They took the view that the sole right 
y's judge Daynes at the Southwark County Court on the under s. 89 is to make application to the county court judge 
ch 13th October, 1952. His Honour’s list was very fullonthat day to set aside the award ; if this were refused there would then 
to and an application was made by counsel for the parties for be a right of appeal against his refusal to do so. The court 
Of the case to be referred to Mr. Registrar Fearn under s. 89 of | considered that the words “ shall be as binding and effectual 


od, | the County Courts Act, 1934. This application was granted _ to all intents ’’ meant no more than that the successful party 
by the learned judge and the learned registrar gave judgment should have the same rights of enforcement of the award as 


he | onthe Ist December, 1952, for the plaintiffs for the sum of _ if he held a judgment of the judge. 

en | (1347s. 2d. out of a total claim of {164 7s. 2d. The Master of the Rolls pointed out that if the interpreta 
Ir, The defendant was granted a stay of execution and after tion which it was sought to put upon s. 89 was accepted, 
He nsideration of the terms of the judgment filed notice of this would allow an appeal direct to the Court of Appeal 
ht ippeal in the Court of Appeal. The grounds of appeal were from a lay artisan appointed by the county court judge as 
of that there was no evidence to support certain findings of the an arbitrator ; it was unlikely that this could have been the 





learned registrar, that facts contained in the findings were not intention of the Legislature. 

be pleaded or alleged, and that the learned registrar misdirected After consideration of the arguments the court decided to 
un himself as to the law. adjourn the case sine die, with liberty to restore if strong 
™ The appeal came before the Court of Appeal on the authority could be found to show that in fact the court had 
" ith February, 1953, the court consisting of Evershed, M.R., jurisdiction. It is believed that no such authority exists. 

y: singleton, L.J., and Hodson, L.J. : This view of the Court of Appeal would appear to  bé 
- At the commencement of the appellant’s case the court Contrary to that previously held by many practitioners in ee 
n ok the point that they doubted their jurisdiction to hear an COUNty courts. Phe advantage enjoyed by s. 69 over s, IV 
\ ppeal direct from an award made and judgment thereupon WS believed to be that it allowed the parties in an appropriate 
be atered under s. 89 of the County Courts Act, 1934. It was Case to by-pass the county court judge and obtain where was 
. ntended by counsel both for the plaintiffs and defendant known as “final judgment” from the registrar, subject to 
in iat such jurisdiction existed. In their arguments they appeal (if so desired) direct to the Court of Appeal. If (as 
. jinted out that s. 89 (3) provides that “ ... On any such OW appears) this view is wrong, s. 89 would seem to have no 
" ference the award of the arbitrator or arbitrators or umpire advantage over s. 90 except where the parties are prepared 
‘i all be entered as the judgment in the proceedings and shall 1 effect, to forgo altogether the right of appeal; for ther 


is no authority for the view that an arbitrator's award can b 


" as binding and effectual to all intents as if given by the 
set aside except on the grounds of misconduct. Practitioners 


. idge,”” and that under s. 105 of the County Courts Act, 1934, 


re is provision for an appeal direct to the Court of Appeal ™@y well hesitate, therefore, to make use of s. 89 in future. 
tom a judgment of a county court judge. The argument of W. RGF. 
nd 
; JUDGMENT SUMMONSES—I 
f, 
ce NCURRENTLY with the final abolition, except in certain the threat of capias ad satisfaciendum, the restraint of h 
iI- ell-defined cases, of imprisonment for debt there was intro- liberty until the debt was satisfied. (Since 1947, those sections 
th iced into the system of judicial process in this country the of the Debtors Act, 1869, which enacted this charter for 
he J “mpensating sanction of committal to prison for non-payment judgment debtors, bind also the Crown unless, in effect, th 
he 'a sum adjudged to be due by an order or judgment of a debt is for death duties or purchase tax.) 
te mpetent court. Novelists and social reformers. had long The new power of the courts to commit judgment debtor 
ge | wade play with the misfortunes of those who languished in to prison sometimes looks to the layman very like the old 
rk ebtors’ prisons. Attachment to answer mesne process, right of the creditor to have the debtor’s person taken int 
y. | “at is to say, the taking into custody of mere defendants custody. The essential differences, which are safeguard 
he | "40 could not provide bail, had disappeared in the late for the debtor, are that committal cannot now be for a period 
a 7 '830’s: it was not until 1869 that a judgment debtor, exceeding six weeks, and most significant, that the court 
ct J Movided his case was not in one of the excepted categories not at liberty to exercise the modern jurisdiction unless it is 
ad that his debt was not due to the Crown, was freed from proved to its satisfaction that the judgment debtor has or 
9 
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has had, since the date of the judgment, the means to pay 
the sum in payment of which he has made default. Section 5 
of the Debtors Act so provides, and it is in order to bring into 
practical operation the court’s jurisdiction to commit, and 
to give it an opportunity of inquiring into the means of the 
debtor for this purpose, that the procedure by judgment 
summons primarily exists. 

Creditors have been known to issue judgment summonses 
purely as exploratory devices, hoping thereby, by cross- 


examination of debtors whom they have subpcenaed te 
attend, to find out what property and assets exist, with a 
view possibly to a speedier method of enforcing their judgments. 
The orthodox way of achieving this useful result, however, 
is by the process called discovery in aid of execution, An 
order may be obtained under R.S.C., Ord. 42, r. 32, or Ord. 25, 
r. 2, of the County Court Rules for the attendance of the 
judgment debtor, or in the case of a corporation any officer 
thereof, to be examined orally before an official of the court 
as to the debtor’s means. 

Nevertheless, in another sense a judgment summons may 
other than that of securing the immediate 
committal of the debtor. 
ued ; and upon him lies the onus of satisfying 
as to justify the 
utilising his 


serve a Purpose 
The creditor it is at whose instance 
the process Is 

the court of the 
debtor's 
resources to satisfy the 


of means such 


xistence 


imprisonment. By not available 
judgment, so the theory of the matter 


goes, the debtor is in contempt of court and must purge his 


contempt by durance vile. But a creditor who can prove 
nothing as to his debtor’s circumstances need not on that 
account refrain from issuing a judgment summons. For the 


{ 


court may, by virtue of s. 5, instead of ordering committal, 
direct that any debt due from any person in pursuance of a 
I] instalments, and may 


judgment or order shall be paid by 


from time to time rescind or vary such order. And the 
decision in 1872 of Dillon v. Cunningham, L.R. 8&8 Ex. 23, 
shows that such an instalment order may be made on a 


and 
Indeed, in 


judgment summons which asks for committal, even 
though the existence of means is not proved. 
the superior courts, there appears to be no other method, 
once judgment has been entered, of bringing the matter before 
the court in such a way as to lead to an instalment order 
than the issue of such a summons. In the county court an 
ex parte application for a “ made under 
Ord. 24, r. 17, without the necessity of issuing a judgment 


summons. 


new order ’’ may be 


Conversely, all courts tend to make an instalment order 
on a first judgment summons, notwithstanding that there 


A Conveyancer’s Diary 
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may be ample proof of means, leaving the question of 
committal to be considered on a second judgment summ 
which the creditor may issue if the new order is disobey; 
However, in Re Sanders [1947] 2 All E.R. 828, Vaisey. 
was persuaded to depart from this general practice, as 
hope to explain in a later article. 

The court cannot short circuit its usual procedure by makin; 
a committal order prospectively on instalments not being 
What it can do is, the conditions for committal being fulfil) 
to make the order but suspend its operation by ordering it} 
lie in the office provided that the amount which it covers \ 
paid by named instalments or otherwise. This form 
order was recognised as a valid exercise of the jurisdicti 
under s. 5 by the House of Lords in Stonor v. Fowle (1887 
13 App. Cas. 20, but it is essential that before making it t! 
court should satisfy itself that the conditions for committing 
the debtor to prison are in fact fulfilled. In other words, t! 
Stonor v. Fowle order is only justified if based (1) on th 
proved fact that the debtor has had the means to pay the 
debt or the instalments which are in arrear since the respectiy 
due dates, but has neglected to use those means for that 
purpose ; and (2) on the view of the court that he deserv 
to be given an opportunity of making good his default | 
paying the arrears during the period for which the committa 
order is suspended. Where (1) was not proved, the Cour 
of Appeal set aside a suspended committal order made \ 
the assumption that the debtor would probably be allow 
something by her husband out of which she could pay tl 
future instalments which were to hold the committal at ba 
(Barefoot v. Clarke {1949} 2 K.B. 97). 

There emerges here a distinction between proof of past 
Its significan 
1935 


present means and proof of future prospects. 
is emphasised in a practice direction reported at 
W.N. 128 which sets out, by authority of the judges 
bankruptcy, the principles on which the court acts in makin 
instalment and committal orders under the Debtors Act 
On the one hand, proof that the debtor has, at the timet 
judgment summons is heard, or has had since the date of the 
judgment or a new order, as the case may be, the means to 
pay the debt or the instalments which are in arrear 1s a 
necessary prerequisite to the making of a committal order. 
The debtor’s future prospects are irrelevant in this connection. 
On the other hand, when making a fresh instalment order or 
in deciding the terms on which a committal order proper! 
made may be suspended, it is material for the court t 
consider the probable future income of the debtor. 


J. FJ: 


POWERS OF ACCUMULATION 


ACCORDING to the reporters, the interesting decision in Re Robb 
1953) 2 W.L.R. 819; anie, p. 203, purports to be a decision 
on the effect of s. 164 (1) of the Law of Property Act, 1925 
(the Thellusson Act provisions), on a power to accumulate 
income as distinct from a mandatory trust or direction to 
accumulate, but it is somewhat doubtful whether the decision 
goes as far as the descriptive headnotes in the reports appear 
to indicate. <A testator, who died in 1916, gave his residuary 
estate upon the usual trusts for conversion and directed his 
trustees to stand possessed of the ascertained residue (A) to 
pay out of the income thereof an annuity of £52 to X during 
her life, and (B) after X’s death to hold it in trust for a class 
of grandchildren. The testator then empowered his trustees 


to accumulate the surplus income (if any) of his residuaty 
estate by investing the same and the resulting income thereo! 
etc. The trustees did, in fact, accumulate the surplus incom 
of the residuary estate for a period of twenty-one yeas 
after the testator’s death, but after the expiration of this 
period they distributed such surplus income among the 
testator’s next of kin. The question raised by the summon 
in this case was whether in so doing the trustees had acte¢ 
properly. 

Danckwerts, J., answered this question affirmatively. 
In his view s. 164 (1) applied to the will. That subsection 
provides that no person may settle or dispose of any property 
in such manner that the income thereof shall be wholly 
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partials accumulated for any longer period than one of the 
four periods therein specified. Two of those periods are 
applicable only where there are infants interested in the 
property, and the other two are, respectively, the lifetime of 
the settlor or a period of twenty-one years after the death 
of the settlor. Of these various periods the only one which 
could possibly apply in the circumstances of the present case 
was the last, viz., the period of twenty-one years after the 
death of the testator, with the result that, once it was decided 
that s. 164 (1) applied, the accumulations could properly 
continue only during that period. On the subsidiary question 
of what was to be done with the surplus income which had 
accrued and would accrue during the remainder of the lifetime 
of X after the expiration of this period, the learned judge 
applied Re Blake ; Berry v. Geen (1938) A.C. 575, and held 
that it was distributable among the next of kin. 

The core of this case is the decision that s. 164 applied 
to the provision for accumulation of the surplus income 
during the annuitant’s life. The arguments are not reported, 
but Danckwerts, J., referred to them in his judgment when 
he said that counsel for the grandchildren (the ultimate 
beneficiaries) had submitted that there was here no express 
trust for accumulation, but only a power, and that such a 
power was in no way contrary to s. 164 (1). The learned 
judge’s own view was expressed thus: Whilst a power to 
accumulate, unlimited in form, need not be necessarily bad 
in itself, it cannot be exercised lawfully so as to accumulate 
income for a period in excess of that specified by s. 164 (1), 
viz., in this case, twenty-one years after the testator’s death. 
Then, after dealing with a subtle argument founded on 
Re Coller’s Deed Trusts |1939| Ch. 277, he went on to say 
that the result of the testator’s will had been to imply a 
trust for accumulation, “and it is well settled that the 
provisions of s. 164 of the Law of Property Act, 1925, apply 
to implied as well as express declarations for accumulation 
(see Tench v. Cheese (1855), 6 De G.M. & G. 453, and Mathews 
v. Keble (1868), L.R. 3 Ch. 691).”’ 

These earlier decisions, if one may say so, fully justify 
both this conclusion and the decision of which it is an essential 
part. In Tench v. Cheese the relevant provisions were a 
direction to pay an annuity to Y, and a direction to hold the 
residue of the testator’s “with the accumulation 
thereof which I hereby direct my trustees to’’ invest upon 
trust for the eldest child of Y. Y had no children when the 
period of twenty-one years from the testator’s death expired, 
and the question was whether the direction to accumulate 
contained in the will came within the Thellusson Act or not. 
The court (which was the Court of Appeal in Chancery) 
decided that it did. The concurrent opinion of the three 
members of the court was that the will contained an express, 
or what had to be construed as equivalent to an express, 
power to accumulate, and this, of course, fell within the 
Act; in his judgment Lord Cranworth, L.C., for example, 
said that, ‘‘ if a testator directs that to be done which, as a 
hecessary consequence, leads to an indefinite accumulation, 
he must, within the meaning of the statute, be taken to have 
directed accumulation; that rests on a principle of law 
which is applied to every case and is pre-eminently applicable 
of construction of wills.”” In Mathews v. Keble 
the direction was to apply the income of a fund, or so much 
of it as might be necessary for the maintenance of Z during 
his life, and to invest any surplus of such income and creat 
itas part of the fund. On the question whether this direction 
constituted a direction to accumulate, the Vice-Chancellor 
held that it did, and his decision was upheld on appeal. 
The matter was treated entirely as one of construction, and 
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on construction the direction was treated as an 


direction to accumulate. 


express 


To that extent, then, the statement of Danckwerts, J. 
in the present case, that s. 164 applies as well to implied as 
to express directions to accumulate may be misleading, 
since the cases cited in support of this proposition are really 
cases on directions which were treated as express directions ; 
but the point is really one of terminology only, and whether 
it be said that the section applies to both implied and express 
directions, or that it applies only to express directions, but that 
any direction the necessary consequence of which is, in fact, 
an accumulation is for this purpose an express direction, 
is of little consequence, for the practical result is precisely 
the same in each case. Nevertheless, the point is not entirely 
without importance. It that in the 
case the argument that s. 164 (1) does not apply to a mer 
power to accumulate was disposed of on the ground that a 
power to accumulate and an implied direction to accumulate 
are one and the same thing, and that the earlier cases to which 
reference has been made are (at the least) inconsistent with 
the validity of any argument on these lines. But is that 
Despite the express reference in 
(in the testator’s use of the word 


seems clear present 


in fact necessarily so ? 
Re Robb to a “ power” 
‘empower ’’) the facts in this case were really indistinguishable 
from those in Mathews v. Keble. In each of these « 
there was a primary trust to provide an annuity, or an income 


ases 


for maintenance purposes, for the benefit of an individual. 
After the execution of this primary trust it was envisaged 
by the testator that there would be a surplus income, and it 
was this surplus income which was subjected to a trust for 
accumulation. It is not difficult to arrive at the conclusion 
that such a trust comes within s. 164 (1) because, once the 
primary trust is executed and a surplus results, there is no 
freedom of any kind in the trustees as to what is to be done 
with this surplus ; they must either accumulate it, if accumula 
tion is in law permissible, or hold it on such trusts as the 
law declaies to be applicable in lieu of the trusts for accumu 
lation, if accumulation is in law illegal. Such a trust is not 
in the ordinary sense, a power at all; it is a mandate. 

It may be that the older cases will eventually be held to 
cover the case of a pure power of accumulation as well a 
is certain that so far no 

A position may well bi 


a direction to accumulate, but it 
case has gone quite as far as that. 
imagined in which trustees are, for example, given a direction 
either to accumulate the income of a fund or to distribute 
it at their discretion among a class of persons, and on the face 
of it this would appear to be no more than the Mathews v. 
Keble position, but with the two constituent elements cf 
the trust put the other way round. But this rearrangement 
of these elements may, it seems to me, go to the very heart 
of the matter. In the Mathews v. Keble kind of case, onc 
surplus income has arisen, it must be dealt with (if that is 
permissible) as the testator directed, 1.¢., it must be accumu 
lated. But where the primary element in the trust, as a 
whole, is not a direction but a power, the trustees retain a 
freedom of choice until they have exercised their discretion 
is only if they decide 


SO tO spt ak. 


whether to accumulate or not; it 
not to accumulate that a surplus of income, 
is found in their hands and it is only then that they become 
subject to any mandatory trust, viz., in the example above, 
to distribute among the specified class of beneficiaries. 

Whether anything in this 
remains to be seen. All that one can say is that, if a mere 
power to accumulate is found in a trust, it cannot at present 
be said, on the authorities, that it necessarily falls within 
s. 164 (1). ABC 


3 


there is distinction or not 
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MIDDLESEX HOUSING LAW 


THE Middlesex County Council Act, 1944, which, as was 
demonstrated by Leslie Maurice & Co., Ltd. v. Willesden 
Corporation {1953} 2 W.L.R. 892 (C.A.); ante, p. 298, 
modifies, for the county concerned, previsions of the Housing 
Act, 1936, relating to “‘ fitness,’’ is a lengthy instrument of 
many Parts. In the case of some of these, one readily 
perceives the desirability of special local legislation: Parts 
dealing with Thames Bridges or with the Great West Road, 
for instance. Others rather leave one wondering why there 
should be one law for Middlesex and another for the rest 
of the country: e.g., Part XV (Mental Hospitals), which is 
followed by a Part entitled “ Administration of Justice.” 
And this may well apply to s. 260, which makes two 
modifications of the Housing Act, 1936. 


3y s. 9 of the latter, a local authority may serve notice on 
the “‘ person having control ’’ of a dwelling-house (as passed, 
“a dwelling-house occupied by or of a type suitable for 
occupation by persons of the working class ’’—the qualification 
was, however, removed by the Housing Act, 1949) which is 
(i) unfit for human habitation, and (ii) incapable of being 
rendered fit for human habitation at expense, 
calling upon him to execute works necessary to render it so 
fit. The person served has a right to appeal to the local 
county court (s. 15). 

The Middlesex County Council Act, 1944, s. 260, is headed 
“Further provisions as to working-class houses,’’ but the 
“ further ’’ does not allude to other provisions in the same 
statute. The first subsection begins with “ For the purposes 
of Part II of the Housing Act, 1936,” and enacts that “ any 
dwelling-house occupied, etc., by persons of the working 
classes the person having the control of which fails to keep 
it sufficiently repaired and painted and the interior surface 
and walls thereof sufficiently papered or distempered with 
washable distemper of a suitable quality so as to prevent 
the dilapidation thereof and so as to secure reasonable amenities 
for the occupier or occupiers shall be deemed to be a house 
not in all respects fit for human habitation and the powers of 
the local authority under the said Part II shall apply in 
respect of such dwelling-house accordingly.” 


reasonable 


Hasty judgment is to be deprecated, and it should be 
pointed out that the promoters of the measure must not be 
taken to have cast reflection on other counties. It is not 
implied that unwashable distemper may be good enough for 
Barnes or Watford but will not do for Chiswick or Stanmore. 
The subsection merely anticipates argument on what will 
satisfy the standard ; though, incidentally, the adjectives and 
adverbs it uses (‘‘ sufficiently,” ‘‘ suitable,’ ‘ reasonable ’’) 
may well invite argument. 

The other modification, however, is more radical. The 
Housing Act, 1936, makes the test of “‘ reasonable expense ”’ 
a purely objective one, the authority and the courts being 
directed to consider the cost and the value of the result of 
effecting the repairs (s. 9 (3)), but not the conduct of 
landlord or tenant. The second subsection of the Middlesex 
County Council Act, 1944, s. 260, provides that, on an appeal 
to the county court, the judge is to consider “ (a) if the person 
upon whom the notice is served is a lessee or agent for a 
lessee the length of the unexpired period of the lease ; (5) the 
period for which the dwelling-house is likely to continue 
occupied ; (c) the expenditure incurred by the person having 
control of the house or the owner during the preceding three 


years upon the dwelling-house ; (d) whether the condition oj 
the dwelling-house is or is not due to the wilful default o 
neglect of the tenant.”’ 


In Leslie Maurice & Co., Ltd. v. Willesden Corporation th 
company had originally been rent collecting agents for 
leaseholders of a dwelling-house, and as such had _ bee, 
served with a notice to effect repairs. (As to the responsi- 
bility of agents, see 96 SoL. J. 115.) The notice cited bot! 
the Housing Act, s. 9, and the Middlesex County Counci 
Act, 1944, s. 260 ; it called for a number of things, the cost of 
which would be some £350, to be done, without classifying 
them by reference to the two enactments (and in the Court of 
Appeal Evershed, M.R., said this would have been virtually 
impossible ; some of the work was in its nature decorative 
as insisted upon by the local Act, but most of it would fall 
within both enactments). The agents appealed to th 
county court under s. 18 of the Housing Act, alleging, inter 
alia (i) that the notice was bad, and (ii) that, if this were not 
so, the house could not be rendered fit for human habitation 
at a reasonable expense because (a) of the length of the 
unexpired portion of the lease, and (+) of the expenditure 
incurred during the preceding three years. 


The county court judge devoted much attention to th 
first point and some to (ii) (b), but came to the conclusion 
that the appellants succeeded on (ii) (a). This proved to be 
the vital consideration in view of developments between the 
service of the notice and the hearings in the county court; 
and, on the first point, it is sufficient to say that, as already 
indicated, the Court of Appeal held the notice to be good in 
form (the Middlesex Act “‘ does not itself give any new or distinct 
power to a local authority to serve a notice’’) but that the 
effect was to make all the grounds in s. 260 (2) available to 
the agents. 

When the notice was served (on 27th June, 1952), th 
principals whom those agents represented were, as mentioned 
leaseholders ; some thirty-one years of the term remained. 
I do not know what the position was when the appeal was 
instituted (which must have been within three weeks of the 
service of the notice), but on 21st August the principals 
entered into a binding contract to purchase the freehold 
reversion, and this was the position on the date of the first 
hearing on 28th October, when the appeal was part heard 
and adjourned. On 30th October the purchase was 
completed. The adjourned, and final, hearing was on 
Ist December. 

Four views were that the interest of the 
appellants’ principals at the date of service of the notice was 
what mattered ; that the important date was the date when 
process was issued ; that it was the return day ; that it was 
the date when judgment was delivered. Nothing seems to 
have been said about the second possibility, and the Court of 
Appeal, applying, no doubt, the principle that equity considers 
done what ought to be done, drew no distinction between the 
position on 28th October, when there was a binding contract 
of sale, and that on 1st December, when the principals 
(whether there had been merger or not) were freeholders. 
Evershed, M.R., did consider the point “ rather troublesome, 
but came to the conclusion that “ if a judge has to consider 
reasonableness, then prima facie it would appear that he 
should consider all relevant circumstances at the date whet 
he hears the and on a perusal of the “ special 
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case’; 
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lefences,’ as the learned Master of the Rolls called the four 
<tra grounds set out in the Middlesex Act, three of which 

olve consideration of periods of time, the general impression 
ft was that the right time was the time when the judge has 

,make up his mind ‘‘ Aye or no, can this house now, when 
[am going to make an order, be put into a state fit for human 
habitation at reasonable expense ? ”’ 

The decision on this point is consistent with the interpre- 
tation of the “‘ unless the court considers it reasonable to do 
so’ qualification of the right to make an order for possession 
f controlled premises (Rent, etc., Restrictions (Amendment) 
\ct, 1933, s. 3 (1)): “ The duty of the judge is to take into 
iccount all relevant circumstances as they exist at the date 
ff the hearing,’’ it was said by Greene, M.R., in Cumming v. 
Danson (1942), 112 L.J.K.B. 145 (C.A.), and there is a reported 
minty court decision to the effect that under that legislation, 
fa hearing be adjourned, the last date counts (Scott v. 


Bamforth (1923), 13 L.J.C.C.R. 4). Nevertheless, one can 
imagine difficult situations, e.g., 1f both parties have closed 
their cases when an action or appeal is adjourned part heard 
It may, however, be observed that if in Leslie Maurice & Co. 
Ltd. v. Willesden Corporation the decision had been the other 
way, there would be nothing to prevent the local authority 
from beginning all over again. 

As to the last point ((i1) (4)), supra, the agents relied on an 
average annual expenditure of £58 6s. 4d. during the preceding 
three years. The judge in the court below had considered 
this only as a guide to what repairs would be likely to cost 
the future, thus making it a factor in valuing a thirty-one year 
residue, and the Court of Appeal was urged to remit the cast 


in 


for anew computation. The latter did not, however, considet 
that the expenditure of three times {58 (the 6s. 4d. 
ignored) could be a determining factor in arriving at a 


conclusion in the case before it. Rep 


HERE AND THERE 


DEAF 

Ix the dictionary sense of the word, to be dumb is to be 
mute, silent, speechless, but we all know perfectly well that 
this does not exhaust our conceptions of dumbness. There 
the dumb beasts which are not necessarily either mute 
rsilent and dumb blondes who are almost by definition the 
reverse of speechless. The “ mute, inglorious Milton ’’ of 
Gray's Elegy was, without doubt, perfectly audible when 
ling for his pint of beer. There are creatures of the feathered 
‘who are not even inarticulate, and if an exasperated 
parrot were to swear at a speechless sailor who thereupon 
twisted its neck, 1t would be a delicate matter to decide on 
which side the Dumb Friends’ League ought to intervene. 
rhen in law there are the innumerable refinements inherent 
nthe distinction between such persons as are mute of malice 
ind those others who are mute by visitation of God. But, 
part from that debatable borderland, one always imagined 
that one stood on the ground of solid certainty in assuming 
that deaf mutes must be both soundless and_ speechless. 
However, it seems that science, which has undermined so 
many of our cherished beliefs, has cut the ground from under 
ur feet in this matter, too, if one may take as accurate a 
recent report of certain proceedings in a Correctional Court 
n Paris. One is, of course, accustomed to the fact that French 
urts seem, on the whole, to be noisier than our own, their 
rules of procedure and evidence being apparently less 
tepressive of the human emotions and their free expression. 
but, even so, the paradoxical headline, “ Judge Yells to 
silence Deaf Mutes,’’ strikes one at first blush as a somewhat 
‘upererogatory exercise of the judicial authority, a painting 
{the lily, a gilding of refined gold, a rousing sermon for 
the benefit of the converted. But in fact the learned judge 
vas just as much taken by surprise as anybody else. Seeing 
his list a case in which a charge of theft was being brought 
two deaf mutes against another deaf mute, he naturally 
sumed that the evidence would be tendered in the unwonted 
tillness of the conventional sign language. But he reckoned 
vithout the boon of modern science, for, in the first place, 
caring aids had modified the incidence of their deafness 
nd, further, therapeutic treatment at a clinic had enabled 
‘em all to talk, though with varying degrees of virtuosity. 
\nd this inequality constituted the basis of the defence, for, 
ud counsel for the defendant, his client was the most 
vanced talker of the three, and the other two, jealous of 
NS superior accomplishment, had fabricated the charge. 
‘Was at this point that pandemonium broke out, the two 
fosecutors shaking their fists and shouting in unison, “ Thief, 
thief, thief,"’ while the accused, having reached the stage of 
‘ormulating sentences, retorted with stentorian cries of 
It's not true, It's not true.” It was at that stage that the 


judge cried aloud for silence because, he said, he could not 
hear himself think. The shouting match went on for several 
minutes before order Was restored. Finally . the court a quilt ted 
the accused, whose first exercise of his freedom was to renew 
the controversy with his opponents in terms and tones which 
compelled the police to move the group on from the vicinity 


of the court house. 
AND BLIND 


WHILE the French court was adjudicating upon the problems 
posed by the not so dumb, a German court in Berlin was 
considering the effect of a judge’s blindness on the proceedings 
before him. That particular difficulty does not seem ever 
to have arisen in England, at any rate in the superior tribunals 


Deafness we know and cope with to the best of our abilitic 
but, though there have been both members of the Bar and 
solicitors who have practised creditably without their sight 


the only blind minister of blindfold justice in England seems 
to have been Sir John Fielding, who sat at Bow Street in the 
eighteenth century. Sightless from birth, he is reputed to have 
known three thousand thieves by their voices. He waged 
an energetic and effective warfare against the contemporary 
gangsters and cosh boys, and may be regarded as_ thi 
grandfather of the modern police force. Also, despite his 
disability, he was a pioneer in giving the Press court room 
facilities, for he was bitterly criticised for being so wicked as 
to admit reporters and to supply them with pen and ink, 
‘which cruelly exposes the criminals."”. The recent German 
test case, heard in the Berlin branch of the Federal Court, 
challenged the validity of proceedings before a blind judge. 
The appeal was dismissed on the ground that such blindness 
would have a decisive effect on the judgment only when the 
subject-matter of the case involved the reading of documents 
or else proof by visual demonstration, and since in this ca 
all the proceedings were oral, the judge's disability wa 
irrelevant. This ruling is in accordance with the ancient 
instinct which portrays justice as sightless. After all, ther 
are four senses left and the temporary suspension of on 
sharpens, for the time, the perceptiveness of the others. To 
concentrate the mind one shuts one’s eyes, and the advantage 
can go further than that. A judge undistracted by the 
possibly unprepossessing appearance of learned counsel or by 
the visual blandishments of the femme fatale in the witness 
box might, one supposes, have less difficulty than others in 
adhering to the abstract principles of justice. The only trouble 
about that is that very few litigants are interested in abstract 
justice. What they want is either a hands down win or a 
good fight for their money, and one suspects that they'd prefer 
the chance to catch the referee’s eye if they can. 
RICHARD ROE, 


t 
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REVIEWS 


Law Reform and Law Making. A Reprint of a Series of 
Broadcast Talks. By C. J. Hamson, A. L. GoopHart, 
K.B.E., O.C., The Rt. Hon. Lord Justice DENNING, 
K.C. S. WaApE, D. R. SEABORNE Davies, G. L. WILLIAMS, 
Sir Ceci, Carr, K.C.B.,0.C. 1953. Cambridge : W. Heffer 
and Sons, Ltd. 5s. net. 

A paradox noted by Professor Goodhart in his talk, 
included in this collection, is that lawyers, who are sometimes 
described as being ultra-conservative, have been responsible 
for many substantial law reforms, such as, for example, the 
seven Property Acts of 1925. These essays fully bear out 
that lawyers are zealous in the cause of reform. Five of the 
eight contributors are Professors and Readers of Law and 
their criticisms of things as they are are corroborated by the 
talks of Lord Justice Denning and an anonymous speaker on 
Rent Control, while Sir Cecil Carr acutely examines the 
machinery of law making, including delegated legislation. 
While Mr. Hamson blames the judges for failing in their 
responsibility to enunciate the fundamental principles of 
law, Lord Justice Denning affirms that “ the judges do every 
day make law, though it is almost heresy to say so.’’ He 
agrees that “ Parliament is much too busy to spend much 
time on law reform,” but does not go all the way with 
Mr. Hamson, who tends to regard the method of a Law 
Keform Committee and amending legislation as merely 
treating the symptoms and not the disease, and probably 
advancing the disease. The talks are far from being academic 
and practising lawyers will find them stimulating and 
provocative. Those who every day come face to face with the 
injustices of the Rent Acts will find that special praise is due 
to the anonymous contributor who has so clearly and briefly 
diagnosed this particular collection of ailments. 


Cases on Criminal Law. By J. W. Ceci, Turner, M.C., 
M.A., LL.B., of the Middle Temple, Barrister-at-Law, 
Fellow of Trinity Hall, Cambridge, and A. Li. ARMITAGE, 
M.A., LL.B., of the Inner Temple, Barrister-at-Law, 
Fellow of Oueens’ College, Cambridge. 1953. Cambridge : 
University Press. 45s. net. 

This good-looking companion to the new edition of Kenny’s 
Outlines of Criminal Law is based on Kenny’s own case book 
and incorporates references, in the shape of paragraph 
numbers, to the Outlines. The cases are brought down to 
June, 1952, with Teper’s case in the Privy Council added as 
an appendix. About 400 cases are selected for treatment 
as illustrating the chief sections of the text-book, and from 
these generous extracts are printed, amounting in many 
cases to complete judgments. 

There is a modern tendency among students not to read 
any more books than are absolutely necessary, and one of 
the first volumes to be discarded from the list of essential 
books is apt to be the case book. No reader of this journal, 
ve hope, will encourage an articled clerk in this course. Only 
by reading the words of the judges—and in their flowing 


context, not extracted for headnote or digest purposes—will 
the student really pick up the train of legal thought. What 


the present book shows is that this process of direct study 
from cases is among the most absorbing portions of the 
preparation for lawyership, an instance of the right medicine 
proving pleasant to the taste. 


Powers and Duties of a Liquidator in a Voluntary Winding 
Up. With Summaries of Procedure. By Brian A. W. 
Hort, Solicitor. 1953. London: Jordan & Sons, Ltd. 
12s. 6d. net. 


This is a modest little book with fifty-one pages of text 
and another seventy pages of Appendices, primarily a 
reproduction of statutory rules and forms. The text is 
accurate and well written and the book as a whole is an 
adequate guide for the normal procedure and problems of a 
voluntary winding up. It would seem that the book has 


been written for use by liquidators, rather than by practitione; 
advising liquidators, and for this reason (unfortunate 

perhaps) the procedure leading up to voluntary liquidatic; 
has been omitted. While quite adequate for the liquidate 
in a straightforward liquidation, it is felt that the practitio; 

requires a more complete and detailed exposition of ¢/ 
subject, since it is usually only upon difficult and unus 

points that his advice is sought. 


Edmund Plowden, 1518-1585. Autumn reading given } 
the presence of Her Majesty Queen Elizabeth the Quee 
Mother at the Middle Temple Hall on 12th November 
1952, by RicHARD O’SULLIVAN, Q.C. 1952. Cambridg 
For the Honourable Society of the Middle Temple at t! 
University Press. 3s. 6d. net. 

Even though he never attained the normal rewards of his 
profession, neither the Great Seal nor a seat upon the Bene! 
nor yet the dignity of the coif, Edmund Plowden is recognised 
as one of the great figures in legal history. He had every 
qualification for the highest offices, yet his integrity forbad 
him to aspire to them amid the religious dissensions of th 
16th century. His memory, however, is safe for, even had hy 
left no other record behind, the Middle Temple Hall, built 
under his direction, is his monument. In this Reading, ; 
lawyer permeated as he was by the spirit of the common law 
a historian whose charm of presentation equals his learning 
has collected from authentic sources the narrative of his lif 
and assessed his significance. This record is an 
tribute by the Middle Temple to one of its most notabl 
members. 


The Stock Exchange Official Year Book, 1953. In 2 vols 
Vol. I. Editor-in-Chief: Sir Hewitt SKINNER, Bi 
pp. (with Index) cl and 1635. London: Thomas Skinner 
and Co, (Publishers), Ltd. £7 net (2 vols.). 

The contents of the two volumes of the Stock Exchang 
Official Year Book are divided in the same way as in las 
year’s edition, and vol. II, to be published in September 
contains the commercial and industrial section and t 
mines section, as well as a complete index to both volumes 

As to nationalisation developments, the table of com- 
pensation values of securities taken over by the Iron a 
Steel Corporation of Great Britain is now complete and 
particulars of the companies whose securities are now owned 
by the corporation are included in the iron, coal and steel 
section. An outline of the proposed debt settlement plan 
for German external debts and the proposed terms of offers 
to be made to holders of Japanese external debts will be found 
in the supplement at the end of this volume. The new 
scale of minimum commissions and the scale chargeal 
to country brokers, which came into force on 1st Decembet 
last, have been added to the compilation of useful dat 
given in the general information section. 
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Barristers and Solicitors 
Sir,—I read with some concern that the ex-Attorney-Genet 


wishes to bring about—or, recalling ‘‘ attorney-hugging, ” shou 
it be continue ?—‘‘ the avoidance of undue familiarity betwee! 
the two branches of the legal profession.”’ 
Does Sir Hartley Shawcross desire that we miserable attorneys 
should 
(a) if in a room, stand on the approach of a member 0! 
the Bar ? 
4) if we meet one in the street, doff our hats ? 
(c) in conversation, address him as “ Sir ”’ ? 
As the circuits and local Bar associations are. urged rd be 
to be 0 


vigilant to maintain proper conduct, the matter seem 


some importance L. EARDLEY SIMPSON 


Derby. 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


STATUTORY TRIBUNAL: JURISDICTION OF 

COURTS TO INTERVENE 
Others v. National Dock Labour Board and 

Others 
Singleton, Denning and Romer, L.] J. 
31st March, 1953 

Appeal from McNair, J. 

By the Dock Workers (Regulation of Employment) Order, 1947 
S.R. & O. 1947 No, 1189), the first defendants, the National 
Dock Labour Board, were required to delegate to local boards, 
composed of equal numbers of representatives of workers and 
uployers, all appropriate functions, including under cll. 15 and 16 
f{ the order the operation of a disciplinary code. The London 
Dock Labour Board—a local board—purported to delegate those 
lisciplinary functions to its port manager. In the events which 
happened, the port manager suspended the plaintiffs, registered 
dock workers, from work and pay. The plaintiffs appealed to 
the appeal tribunal set up under the order, but their appeals were 
The appeal tribunal had no power to impose but only 
to revise penalties imposed by the local board. The plaintiffs 
thereupon started proceedings against the first defendants and 
the second defendants (the employers), claiming declarations 

it they had been wrongfully suspended. On discovery of 
ertain documents by the first defendants shortly before the trial 
fthe action, the plaintiffs learned for the first time that they had 
n suspended, not by the local board, but by the port manager, 
id they accordingly amended their pleadings and claimed a 
further declaration that the original notices of suspension were 

ya vives and invalid. Before McNair, J., the National Dock 
Labour Board raised as a preliminary point the plea that the 
decisions of the statutory appeal tribunal disallowing the 
plaintitts’ appeals could be set aside only by an order of certiorari, 
and that the court had no jurisdiction to inquire by way of 
declaration into the matters complained of. McNair, J., held 
that the court had such jurisdiction; but on the substance of 
the action he gave judgment for both defendants, holding for the 
first defendant that the local board had power to ‘delegate its 
lisciplinary functions to the port manager. The plaintifts appealed 
against the decisions in favour of both defendants. ‘The National 
Board cross-appealed against the decision that the court had 
power to grant a declaration. The appeal so far as it concerned 
the second defendants was withdrawn during the hearing and 
dismissed with costs. 

SINGLETON, L.J., said that under the order of 1947 the local 
board was entrusted with disciplinary powers of a judicial or 
quasi-judicial nature, and he failed to see that it had any power 
to delegate those powers and duties. It followed that the port 
manager had no right to suspend the men, nor to issue notices of 
suspension, and accordingly those notices could only be regarded 
asanullity. If that was so, the fact that there was an unsuccess- 
lulappeal to the appeal tribunal could not turn that which was a 
nullity into an effective suspension, and there was nothing else in 
the order which could have that effect. On the preliminary 
point raised on the cross-appeal that the action for a declaration 
lid not he, the authorities showed that the courts had such power 


Barnard and 


lismissed 


it 


i certain cases to prevent an injustice (Cooper v. Wilson [1937 
2K.B. 309; 53 T.L.R. 623; (1937) 2 AIL E.R. 728; Andrews 
Vitchell (1905) A.C. 78). An order of certiorari would have 


no use to the plaintiffs here, for they did not know of the 
gality until after the time for the order had run. 

DenninG, L.J., agreed. He said that under the order of 1947 
the board was put in a judicial position between the men and the 
‘mployers, and its functions were judicial and not administrative. 
‘or could it be said that if there was no power to delegate, the 
board could ratify what the port manager had done. As to the 
power of the courts to intervene by declaration and injunction, 
the authorities showed ¢ learly that they had such power and could 
leclare that the suspension was the nullity which in law it was ; 
ind it followed that the order of the appeal tribunal was equally 
a nullity. An inferior tribunal could not by a wrong decision 
I point of law give itself a jurisdiction which it would not other- 
VISe posses But for the proceedings by way of an action for a 
feclaration, in which there was discovery of documents, the port 
lanager could have gone on indefinitely assuming a jurisdiction 


Where possible the appropriate page reference is given at the end of the note. 


which did not belong to him. He (his lordship) would be sor: 
to think that the courts were powerless to put 
situation. 

Romer, L.J., agreed He said that the local board being its« 
a delegate could not in the absence of express power delegate it 
functions. Pyvima facie everyone in could have 
legal dispute determined by Her Mayjesty’s courts, and 
to the extent to which that right was taken away 
contract or by statute, that right remained. ‘The appeal against 
the first defendants was allowed, and the cross-appeal of the fit 


right such a 


this country 
CXC pt 
whether by 


defendants dismissed \ declaration was vranted that 
purported suspensions were unlawful. 
APPEARANCES John Platt-Mills (Harold Miller ce ¢ 
Gilbert Paull, O.C., and Harold Brown (G. Grinling Ha 
W. Kk. Carter, Q.C., and Geoffrey Lane (Linklaters & Pai: 
{Reported by Miss M. M. Hi1t, Barrister-at-Law] [2 W.L.R. 995 
FATAL ACCIDENTS ACTS: CONVICTION FOR 


DANGEROUS DRIVING: ORD. 14 PROCEDURE 
Dummer v. Brown and Another 
Singleton, Jenkins and Morris, L.J J 
15th April, 1953 
Appeal from the judge in chambers (McNair, J 


The plaintift’s husband was killed while riding as a passenger | 

a motor coach owned by the first defendant and driven by thi 
second defendant. The second defendant later sentenced 
to imprisonment for dangerous driving after pleading guilty 
The plaintiff sued for damages under the Fatal Accidents Act 

alleging negligence, of which she gave particulars, against thy 
second defendant, the statement of claim being delivered with thi 
writ under Ord. 3, r. 6 (4). 


Was 


The defence merely either denied 61 
did not admit any of the plaintiff’s allegations, save that on the 
day alleged a motor-coach belonging to the first defendant was 


being driven on the road alleged by the second defendant The 
plaintiff then applied to a master under Ord. 14 for leave to sign 
summary judgment, stating in her affidavit that (1) the defendants 
were liable under the Acts for the personal injuries and cleat 


caused by the negligent driving of the second defendant act 
agent of the first defendant, particulars of 


servant or \ 
appeared in the statement of claim ; (2 the second defendant had 


been convicted of dangerous driving in connection with t 
accident after pleading guilty ; and (3) she verily believed that 
there was no defence to the action save as to the amount of 
damages. The master dismissed the application. MeNair, J 
in chambers, gave leave to sign judgment Fhe defendants 


appealed, contending that procedure under Ord. 14 was not 
applicable to an action under the Fatal Accideyts Acts 

JENKINS, L.J., said that there was no doubt that Ord. 14, in 
its present form, read in conjunction with Ord. 3, r. 6, 
present form, enabled summary judgment to be signed in a 
action of the present type, though the proportion of 
would be small. The plaintiff’s affidavit was open to criticism 
it related to things which were not within her own knowledg 
failed to state her means of knowledge, and failed to link the plea 
of guilty and conviction with the accident, though that connect 
yt in dispute. The defendants might have 


uch ¢ 


On) 


was not 


its effect had they condescended to answer it by an affida 
containing even a slight indication of some defence Phe 

not done so, but had adopted a passive attitude; they cid so 
at their peril, and had only themselves to thank if the court t 


an adverse view of their case. The case was near the line, but 
was essentially a matter for the discretion of the judg 
was material on which he could exercise it In truth, there 
no defence on the liability and, that 
eminently desirable to save costs by going straight to the 
of the quantum of damage. 

Morris, L.J., agreed 

SINGLI rON, L.J., agreed that procedure under Ord. 14 
applicable, but considered that the plaintift’s affidavit 
insufficient, and that the cause of action should have been verified 
by someone who knew the facts. Appeal dismissed Damaye 
to be assessed by a judge at assizes 

APPEARANCES S. Chapman (Berryvinans) ; Vac) 
Hletcher, Napper & Co., tor D mt, Martell & ¢ . ped 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 
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LANDLORD CUTTING OFF GAS AND ELECTRICITY : 
WHETHER TORTIOUS 
Perera v. Vandiyar 


I-vershed, M.R., Birkett and Romer, L.JJ. 15th April, 1953 


\ppeal from Wandsworth County Court. 

The plaintiff was tenant, and the defendant landlord, of a 
flat within the Rent Acts. The plaintiff lived in the flat with 
his wife and daughter, aged two. On &sth October, 1952, the 
defendant, without going into the flat, cut off the supply of gas 
and electricity to it and left the plaintiff without any alternative 
means of heating and lighting. The plaintiff, after two days’ 
discomfort, went with his wife and family to stay with friends 
for five days, returning when the gas and electricity supply was 
restored on 14th October as a result of an interlocutory judgment 
vranted by the county court. In this action the plaintift claimed 
damages for breach of the terms of his tenancy agreement. At 
the end of the hearing, and at the instance of the county court 
judge, the particulars of claim were amended and a claim was 
added for damages for eviction. The judge awarded to the 
plaintiff 43 10s. special damages, together with /25 general 
damages for the further 
awarded an additional sum of 25 on the basis that the defendant’s 
conduct constituted a deliberate and malicious tort entitling the 
plaintiff to punitive damages. The defendant appealed on the 
vround that the damages awarded were excessive. 

Eversuep, M.K., said that the plaintiff had not proved any 
separate tort. So far as the plaintiff had been evicted the 
defendant’s conduct was pyima facie a breach of contract. The 
cutting off of the gas and electricity did not amount to a tort 
It did not constitute an interference with any part of the demised 
premises and could not be regarded as a trespass. The plaintiff 
not having brought himself within the head of tort, the award 
of the additional sum of 4/25 punitive damages could not stand 
He considered and distinguished Lavender v. Betts |1942. 2 All 
Ie... 72, where the defendant had resorted to trespass to achieve 


inconvenience caused to him He 


his intention to evict 
Birkett, L.J., and Romer, L.J 
APPEARANCI Gilbert Rountree (W 


Reported by Miss E. DANGERFIELD, Barrister-at-Law] 


agreed. Appeal allowed 
Timothy Donovan) 
[1 W.L.R. 672 


FATAL ACCIDENTS ACTS: CLAIM AS * WIDOW 
AND ADMINISTRATRIX ” 
Finnegan v. Cementation Co., Ltd. 
Singleton, Jenkins and Morris, L.JJ 
15th April, 1953 

\ppeal from Parker, J. 

A workman having lost his life in an accident in the course of 
his employment in January, 1952, his widow sued the employers, 
a British company, in June, 1952, for damages under the Fatal 
Accidents Acts. She had taken out letters of administration 
in Southern Ireland, where the accident occurred, but omitted 
to take out letters of administration in England. By the 
indorsement on the writ the plaintift’s claim was expressed to be 
as admiunistratrix of her husband’s estate on behalf of the 
dependants of the deceased ; and by the statement of claim, which 
was delivered with the writ, the plaintiff was described as “ the 
widow and administratrix ’’ of the deceased, suing ‘‘ for the benefit 
of the dependants of the deceased . and of his estate. On 
a summons issued by the defendants in February, 1953, a master 
set aside the writ and all subsequent proceedings in the action 
on the ground that the plaintiff had no title to administer or sue 
in England as administratrix of her husband, and the order of the 
master was affirmed by Parker, J., on appeal to him in chambers 

SINGLETON, L.J., said that the plaintiff had submitted first 
that the pleadings showed that the action was brought by her 
as widow and administratrix, that she sued in her personal 
capacity as widow, and that in so far as her action was based on 
the Fatal Accidents Acts it was good. Secondly, it was submitted 
that s. 2 of the Act of 1846 provided that the action “ shall 
be brought by and in the name of the executor or administrator 
of the person deceased,” and the plaintiff, having obtained letters 
of administration in Ireland, could be regarded as administrator 
for the purposes of s. 2. That submission was not right the 
section meant by “ administrator,’’ the person empowered by law 
to administer the estate of the deceased in England. That point 
failed. ‘The first point, that the action was brought by the 
plaintiff both as widow and as administratrix, presented greatet 
difficulty. Irom the title of the action it appeared that the 
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plaintiff sued as “ widow and administratrix ”’ but she was no 
administratrix within the meaning of s. 2. The indorsement » 
the writ showed that the plaintiff claimed as administratrix 
without mentioning that she was the widow. The statement 

claim was delivered with the writ, and it was argued that thy 
statement of claim should be looked on as extending or modifying 
the claim indorsed on the writ. Paragraph 1 of the statement oj 
claim stated that the plaintiff was the widow and the administra 
trix of the deceased. That was not an extension or a modificati: 

of the indorsement on the writ Che writ showed that she claim, 

as administratrix. In the statement of claim she set out that s} 

was the widow and administratrix. The only point of stating 
that she was administratrix was that she was bringing tl! 

proceedings as administratrix, and the words “ the widow and 

were no more than a description of herself as widow and one 
entitled to damages if her action should succeed. When th 
statement of claim and the writ were read together it was not 
possible to draw an inference that she was claiming both as widow 
and as administratrix. It was submitted that as the plaintiti 
set out in the statement of claim that she was the widow, j 
showed that she was claiming as widow and consequently th 
words “‘ and administratrix ’’ were surplusage and might properly 
be considered as struck out, and that it was not necessary to 
look at the writ in view of the statement of claim. If he had 
been untrammelled by authority he might well have reached that 
conclusion, but there had been a number of authorities on this 
matter which were binding on the court. There was no distinction 
between this case and Hilton v. Sutton Steam Laund) 194 
K.B. 65: Stebbings v. Holst & Co., Lid. (1953) 1 W.L.R. 603 
was distinguishable from this case and the appeal would be 
dismissed. These technicalities were a blot on the administrati 
of the law, and everyone except the successful party disliked 
them. They decreased in numbers as the years went on, and he 
wished he could see a way around this one. He did not know 
why the Fatal Accidents Act of 1848 contained a provision that 
the action must be brought within a year of the death. There 
was no such limiting period in the case of an injury, however 
serious. This action was commenced well within the twelve 
months’ period, but it was brought by one who sued as al 
administratrix of the estate of her husband. She was _ not 
administratrix within the terms of the Acts, for no letters o 
administration in this country had been granted to her. Th 
plaintiff had sued in the wrong form, and time had run befor 
the point was raised by the defendants. 





Jenkins and Morris, L.JJ., concurred. 
APPEARANCES : Beney, O.C., and A. Rankin (PR. 1. Lewis c ¢ 
Stephen Chapman (Goldingham, Wellington «& Co.). 


Reported by Mrs. IrENE G. RK, Moses, Barrister-at-Law] [2 W.L.R. 1015 
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SETTLEMENT: TRUSTEES TO APPOINT TO CLASS NO! 
WHOLLY ASCERTAINABLE: NO DUTY COUPLED WITH 
POWER: VALIDITY 
In re Gestetner Settlement; Barnett v. Blumka 


Harman, J. 15th April, 1953 


Adjourned summons. 

The trusts of a settlement included a trust to hold the capita 
of the trust fund on trust for such member or members 
specified class as the trustees might appoint. The specified class 
comprised four named persons, any person living or thereatter 


to be born who was a descendant of the settlor’s father or unc! 
any spouse, widow or widower of any such person, five charitabl 
bodies, any former employee of the settlor or his wife or aij 


widow or widower of such employee, any director or employe 
or former director or employee or spouse, widow or widower 
a former director or employee of a named company or all 
company of which the directors for the time being included atl 
director for the time being of the named company, but so as 
exclude the settlor, any wife of the settlor, and any person wl 
was a trustee of the settlement. The trusts did not infringe t 
rule against perpetuities. In September, 1951, the trustees 
under their powers made an appointment in favour of a charitab! 
body who claimed repayment of income tax thereon. The Crow? 
repayment, on the ground that membership o! 


] 


refused 


specified class was so wide as to make the trusts of the settiem 
uncertain and to set up a resulting trust in favour of the settlol 
A summons was taken out by the trustees for the determuinat 


of this question. 
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Anactual case from SS AFA’S 
files. The drawing is imaginary. 


One old couple that SSAFA 
might not be able to help 


HE’S 72—a veteran of both the Boer and the 
first Great War. He is nearly blind, and has a bad 
hip: his wife’s health is also poor. Their total 
income is just over £3 a week, including National 
Assistance; and they have rates and a mortgage 
to pay off. They are getting very little to eat. 


A clear case for SSAFA aid? Certainly; SSAFA (the 
Soldiers’, Sailors’ and Airmen’s Families Association) has helped 
many deserving cases like this—found better accommodation, 
supplied clothing and food, got children looked after, given grants 
of money. But this case? Well 
..funds are short, and despite 
better social service, hardship is 
only too widespread. This couple | 
might be one that SSAFA | 
cannot afford to help. 
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HARMAN, J., said that it was admitted that the 


could not be ascertained at any one time ; if, for instance, any 


director of the named company accepted a directorship of another 


company, all the employees of the second company came within 
It was contended for the Crown that the power was 
here coupled with a duty and was bad, because it was impossible 
the trustees could 
were 


the class 
to know the limits of the area of selection : 
at any moment tell whether John Doe or 
object 


Richard Roe 
; of the power, but not how many other objects there were, 


so they could not properly perform their duty of selecting the 


objects according to their merits or demerits. That question 
turned on whether the power in question was coupled with a 
duty. It the law that it know all 
the objects in order to appoint to one of them ; otherwise many 
appointments made every day would be bad In In ve Park 
1932 1 Ch. 580, Clauson, J., held that a to appoint to 
anybody but the donee herself was good, but there the donee 
was not a trustee, and had a power collateral which was hers to 
exercise or not as she chose rhe same was true in Jn ve Jon 
1945 Ch. 105 But from Jn ve Ogden (1933 Ch. 678 it was to 
be inferred that where there was a plain duty to select from a 
number of persons which should be the recipient of bounty, there 
must be certainty among the recipients. In Blight v. Hartnoll 
19 Ch. ID. 294, ry, J., had stated that where a powet 
of appointment amongst a class of people is given, the appointor 

must be able to ascertain the class amongst whom she is 
to divide the property.’ That statement had been criticised in 
Farwell on Powers, and it seemed that Fry, J., had stated the 
matter too widely If there was no duty on the donee, he might 
appoint or not as he chose. His duty was only to consider, and 
there was no authority binding on the court to say that the 
whole trust was bad, or that the whole power was bad. The 


was not necessary to 


Was 


powell 


Iss] 


uncertainty which did exist was not such as to invalidate a 
trust worded as the present There would accordingly be a 
declaration that the trust was valid. Declaration accordingly 
APPEARANCES: J. A. Wolfe Charles Russell, O.C., and 
R. R.A. Walkes Sir Andrew Clark, O.C., and E. I. Goulding , 
Raymond Jennings, O.C.,and M. ]. Albery Herbert Oppenheimer, 
Vathan & Vandyvk) : /. H. Stan p Solicitoy of Inland Revenue). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law 
SETTLEMENT: VALUATION OF LIFE INTEREST 


FOR HOTCHPOT 
In re Thomson Settlement Trusts ; Robertson v. Makepeace 


Roxburgh, J. 21st April, 1953 


\djourned summons. 

The donee of a power of appointment given by a marriage 
settlement exercised the power by a will, which appointed life 
interests in the settled funds to three of his daughters and three 
of his granddaughters, and made certain other appointments. 
The settlement provided that any appointee who should become 
entitled to any part of the settled funds in default of appointment 
should bring his or her appointed share into hotchpot. The 
appointments took effect on the death of the appointor in 1933. 
No valuation then made of the life interests. In 1953 it 
was held that the appointments made, other than the life interests, 
were invalid, with the result that certain interests under the 
settlement passed, in default of appointment, to the tenants for 
life, and the provision for hotchpot had to be applied. At the 
hearing of a summons it was contended for the estate of a tenant 
for life, who had died in 1941, that her life interest ought to be 
valued for hotchpot purposes on the footing of the known fact 
that she had enjoyed it for eight years only, and not on the basis 
of an actuarial calculation of its value in 1933. It was further 
contended on behalf of certain beneficiaries interested only in 
default of appointment that the sums brought into hotchpot 
ought to bear interest until the date or dates of distribution. 

ROXBURGH, J., said that in /n ve Heathcote {1891)} W.N. 10 
the present problem did not arise, as all the tenants for life were 
still alive, but the case was authority for the proposition that when 
life interests fell into and the beneficiaries were all 
alive, any one of them could insist on a valuation on the footing 
of the respective expectations of life. To apply a different prin 
ciple after one of the life tenants had died would mean that the 
quantum of the beneficial interests would depend on the accident 
of when some beneticiary thought fit to apply to the court, which 
was unsatisfactory in principle. ln ve Westropp (1903), 37 Ir. 
L..T. 183 (cited {1921} 1 Ch. 541), a case in the Irish Land Court, 
was not binding, but was a decision directly in point, that the life 


Was 
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was a fluctuating body, and that the whole of its membership 
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to be value la 
the date when his interest came into possession. That decision} 
been criticised by Astbury, J.,in Juve West{1921) 1 Ch. 533, wher 
the life interest in question never fell into possession at all ; t} 
criticism had been the subject-matter of comment by Evershed, | 
ve N wth’s Settled I slate 1946 Ch 13, who said “‘ Prima fa 
it is not legitimate to take into account matters of fact occurr; 
the date which is the material date for valuing the 
for hotchpot purposes. remarks were ol 
weight and he (Roxburgh, J.) respectfu 
There was a fundamental distinction bety 
the present case and In ve Bradberry (1943 
annuities, as [vershed, J., had pointed out in 
Accordingly, the life interest of the decease 
daughter must be actuarially valued as at the date when it 
into possession. On the second question, it would not by 
to award interest. When two people were entitled in default 
appointment, and a life interest was appointed to one of thet 
the life interest must be prospectively valued for hotchpot 
so that the other beneficiary was for the time being kept out of} 
half-share, but ultimately received compensation by receivii 
more than half of the capital. Under those circumstance 
could not claim interest as well. Declarations accordingly 
APPEARA A. j. Belshai GC; 2. Vyles ; B. G. Bu 
Hall ; H. E. Francis (Mackrell, Maton & Co.). 


Reported by F. R. Dymonp, I 


interest of a beneficiary who had since died was 


in Jj 


alter 
interest Those 
but were of great 
agreed with them. 
Ch. 35, and the cas 
relating to 


Case 


cited. 
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OUEENS BENCH DIVISION 
HAULAGE VEHICLE: UNLADEN WEIGHT : 
FIXED BALLAST 
London County Council v. Hay’s Wharf Cartage Co., Ltd. 


Gorman, ] 16th April, 1953 
Action 
Ihe defendants were the owners of a motor vehicle u 
hauling In a box behind the driver’s cab in 
iron block weighing about 50 cwt. fixed in position by six 
irons, and objects which Gorman, J., held to be “ loose tool 
loose equipment The purpose of the iron block was to act 
as ballast so as to improve the adhesion of the wheels wher 
heavy loads were being towed. The plaintiffs, the local registration 
authority, claimed that the vehicle was a haulage vehicle wit 
para. + (e), or a goods vehicle within para. 5 of Sched. VII 
Finance Act, 1933, and that the ballast should be take: 
in determining its unladen weight under s. 26 of tl 
Road Traffic Act, 1930, thereby increasing the excise dut 
payable on the vehicle. The Schedule by para. 4 (¢) defines 
vehicles as vehicles which are constructed ar 
used upon the roads for haulage solely and not used for 1 
purpose of carrying or having superimposed upon them anj 
load except such as is necessary for their propulsion or equipment 
By para. 5: . constructed 
or adapted for use and used for the conveyance of goods 


heavy loads 


account 


haulage 


‘ goods vehicles ’ means vehicles . 


burden of any description, whether in the course of trade or 
otherwise.”’ By s. 26 of the Act of 1930: the weight 
unladen of any vehicle shall be taken to be the weight of the 
vehicle inclusive of the body and of all parts . . . which are 


with the vehicle when working 
loose tools and loose equipment 
in construing the schedule, he form 


necessary to or ordinarily used 
on a road, but exclusive of 

GORMAN, J., said that 
the conclusion that the vehicle in question was a haulage \ 
and not a goods vehicle. The defendants contended that ballas 
should be excluded from the unladen weight of the vehicle tor 
the purposes of s. 26, as it was not “ parts,’’ but ‘* equipment 
The plaintiffs contended that ballast ought to be included. In 
Darling v. Burton {1928) S.C. (J.) 11 it was held that movabi 
shelving fitted to slide-on brackets in a baker’s van was © loos 
equipment ”’ within s. 7 (6) of the Roads Act, 1920. That cas 
was distinguished in Lowe v. Stone 1948) 2 All E.R. 1076, re 
it was held that boards fitted to the side of a coal lorry to enab! 
it to carry a bigger load could not be regarded as DOSE 
equipment ”’ under s. 26, as they rendered the vehicle capable 0! 
carrying bigger loads. In the present case, the iron block m 
be considered as a part of the vehicle which was necessary 
ordinarily used with it when working on the road. It was ! 

loose equipment,” and was proper to be included in the unlad 
weight. Judgment for the plaintiffs 

APPEARANCES: H. V. Lloyd-Jones, O.C., and R. J. Ha 
(J. G. Barr); D. Karmel, OW and S. B. R. Cooke Va 
Barrie & Letts). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law) 
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AGRICULTURAL HOLDING: NOTICE TO QUIT: 
“INTERESTS OF EFFICIENT FARMING ” 
REFERABLE ONLY TO HOLDING IN SUIT 


y. Agricultural Land Tribunal for Wales and Monmouth ; 
ex parte Davies 
Lord Goddard, C.J., Lynskey and Parker, J J. 
23rd April, 1953 

Application for certiorari. 

The Agricultural Holdings Act, 1948, provides by s. 25 (1) 
Without prejudice to the discretion of the Minister in a case 
falling within paras. (a) to (e) of this subsection, the Minister 
shall withhold his consent to the operation of a notice to 
juit . . . unless he is satisfied (a) that the carrying out of the 
purpose for which the landlord proposes to terminate the tenancy 
s desirable in the interests of efficient farming (d) where 
the tenancy was created before the sixth day of August, and the 
same person was landlord that greater hardship would be 
aused by the Minister’s withholding than by his granting his 
onsent to the operation of the notice.’’ In 1951 T and his son D 
served a notice to quit on the applicant, the tenant of an agri- 
ultural holding, who served a counter-notice under s. 24 (1) of 
the Act. ZY and D applied to the Minister for his consent to the 
peration of the notice ; a hearing was ordered before the county 
wricultural committee ; after they had reported, the Minister 
withheld his consent. At the hearing consent was sought solely 
nthe ground of hardship under para. (d). JT and D appealed 
to the Agricultural Land Tribunal. During the hearing it was 
disclosed that ZT had assigned his interest in the farm to D in 
1948, and it was agreed that that barred the ground of hardship. 
\t the same time it was not disputed that the tenant was an 
efficient farmer. There was evidence that a farm rented by 
f and D was not being run as efficiently as possible on account 
of T’s age and a shortage of labour, and that 7 and D had agreed 
with the tenant that he should give up possession in consideration 
of 4500. The tribunal accepted this evidence, and ruled that, 
although the tenant’s standard of farming was not in dispute, 
and the ground of hardship was not av ailable, possession ought 
to be given to D under sub-para. (a), and they allowed the appeal. 
The tenant applied for an order of certiorari. 

LorD GODDARD, C.J., said that the tribunal must have thought 
words “‘ in the interests of efficient farming ”’ entitled 
them to consider the efficient farming of the landlord?s holding, 
not the tenant’s; and that the fact that the landlord could not 
farm efficiently in his present holding was a ground for turning 
uit the tenant. That was contrary to the intention of the sub- 
ection; the words must have reference to the tenant’s holding, 
ind it was extraordinary that anybody should have thought the 
ontrary. The words “ without prejudice to the discretion of 
the Minister in a case falling within paragraphs (a) to (e) ’’ did 
iot mean that he might give his consent although the case did 
ot fall within (a) to (e); it meant that he could only give his 
msent if the conditions specified in (a) to (e) existed, but that 
ven so he had a discretion to withhold consent. The order was 
iopelessly bad. There was another ground on which the court 
ould grant certiorari, in that the tribunal took into account the 
vholly irrelevant circumstance that the tenant had been offered 
‘500 to go out. 

Lynskey and ParKER, JJ., agreed. Application granted. 
APPEARANCES: H. V. Lloyd-Jones, Q.C., and J. T. Plume 
Ellis & Fairbairn, for James Jones, Son & Francis, Llandyssul) ; 

E. Davies, Q.C., and J. C. Rogers (T. Jones & Co., for 

C. Williams & Roberts, Carmarthen); B. S. Wingate-Saul 
Solicitor, Ministry of Agriculture and Fisheries). 

(Reported by F. 


R. Dymonp, Esq., Barrister-at-Law] 


(WINCHESTER AsSSIZEs) 
IMPRISONMENT: RIGHT 
MASTER TO DETAIN 
Hook v. Cunard Steamship Co. 
Slade, J. 25th March, 1953 


FALSE OF SHIP’S 


Action, 


During the voyage of one of the vessels of the defendants’ fleet, 
the Queen Elizabeth, from Southampton to New York, the plaintiff, 
who had had forty-one years of exemplary service with the 

lefendants and was then se rving as a steward in the first-class 

Passenger lounge of the vessel, was accused by one of the first 
lass passe ngers of indecently assaulting his ten-year-old daughter. 
The child identified the plaintiff as her assailant and the staff 
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captain, who had been deputed by the master to investigate the 
complaint, ordered that the plaintiff be put to work in the pantry 
away from the passengers. However, in view of the passenger’s 
insistence that he be put under lock and key, his aggressive 
attitude towards the plaintiff, and his threat to alarm the other 
passengers, the staff captain ordered that the plaintiff be confined. 
The confinement was continued until some twelve hours after the 
disembarkment of the first-class passengers at New York. He 
was not confined during the homeward voyage, but was put to 
administrative duties away from the passengers. The defence 
admitted imprisonment throughout the whole period and sought 
to justify it. 

SLADE, J., said that, it being admitted 
was imprisoned from 25th June until 29th June, 
conceded for the defendants that the onus lay on them to justify 
that imprisonment ; ‘“‘ justifying ’’ meant the standard of proof 
which arose in a civil action, namely, the preponderance of 
probability that there existed sufficient circumstances in law to 
justify placing the appellant under restraint for the whole of that 
period. There was little authority on the circumstances in 
which the law recognised the right of a master or anyone deputed 
by him to imprison someone who was on board the ship which he 
was commanding when the ship was on the high 
Halsbury’s Laws of England, 2nd ed., vol. 33, p. 43, para. 75, the 
law was stated : The master of a merchant ship is justified at 
common law in arresting and confining in a reasonable manner an 
for a reasonable time any sailor or other person on board his ship, 
if he has reasonable cause to believe that such arrest or confinement 
is necessary for the preservation of order and discipline or for the 
safety of the vessel or the persons or property on board.”’ There 


that the 
it was, 


plaintitt 
ot course, 


seas. In 


required to be added to that not only that the master of the ship 
should have reasonable cause to believe in the necessity of the 
confinement for that purpose but that he should in fact believ: 
that the confinement was necessary for that purpose. The word 


o imprisoning the plaintiff, 
defendants 


to believe 


necessary ’’ was vital. To justify 
based on the justification pleaded in this case, the 
had to prove, first, that the master had reasonable cause 
that the arrest and confinement of the plaintiff were necessary for 
either (1) the preservation of order on the ship, or (2) the safety 
of one or more of its passengers and, secondly, that the master in 


fact believed that the arrest and confinement were so necessary 


His unhesitating conclusion was that the imprisonment of the 
plaintiff was in no way necessary, and that there were no reasonable 
grounds for believing it to be necessary for that purpose. Neithet 


the master nor the staff captain in fact believed that the arrest 
and confinement of the plaintiff were necessary. He entirely 
acquitted them of any malice in the sense of ill-will towards the 


plaintiff. They had ordered the confinement to placate thi 
passenger and avoid ‘“‘ unwelcome publicity.’’ Damages would 
be assessed at £250. 

APPEARANCES: Norman Skelhorvn (Waller, Chesshire & ¢ 


(Lamport, Bassitt & Hiscoc 


Southampton) J. 7. Molony 
, Liverpool.) 


Southampton for Hill, Dickinson & Co 


R. Most [1 W.L.R 682 


{Reported by Mrs. IRENE G. s, Barrister-at-Law 


CIRCUMSTANCES 


Tribunal; 


TRIBUNAL: CHANGE OF 
Hammersmith and Kensington Rent 
ex parte Hierowski ° 

Lord Goddard, C.J., 
21st April, 


RENT 
R. v. Fulham, 
Lynskey and Parker, J J. 
1953 

Application for certiorari. 

The Furnished Houses (Rent Control) Act, 1946, 
by s. 2 (1) that in the case of a furnished letting either party or 
the —_ authority may refer the contract to the tribunal. By 
, the tribunal may approve the rent, reduce it, or dismis 
the refe rence. By subs. (3): ‘‘ Where the rent pay: able has 
been entered in the register .. . it shall be lawful for the lessor 
or the lessee or the local authority to refer the case to the tribunal 
for reconsideration of the rent so entered on the ground of change 
of circumstances, and the provisions of subs. (2) shall apply 


prov ides 


subs. (2 


subject to the modification that the tribunal shall have power 
to increase the rent payable.’’ H let a furnished flat to S at 
£7 per week. S referred the contract to the tribunal under the 
Act; the rent was reduced to £6 6s., and that rent was entered 
on the local register. A new tenant, U, unaware that the rent 


referred his contract to the 
his reply, 
other 
ts. 6d, 


had been determined and registered, 
alleging no change of circumstances. //, in 
that there had been an increase in rates 
The tribunal further reduced the rent to /4 1 


tribunal, 
set out 
outgomgs. 


and 
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‘ 


per week, on the ground that there had been a “ change of 
circumstances.’’ H moved to quash the decision. 

Lorp GopDARD, C.J., said that unless there was a change of 
circumstances on which the tenant could rely, the case was 
covered by FR. v. Fulham (etc.) Rent Tribunal, ex parte Gormly 
[1952} 1 K.B. 179; 95 SoL. J. 759, where the court quashed a 
decision of a tribunal interfering with a rent which they had 
previously determined, and pointed out that a rent once deter- 
mined could only be altered on the ground of a change of 
circumstances. Here, the tribunal had regarded the only change 
of circumstances, the increase in the outgoings stated by the 


SURVEY OF 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Pharmacy Bill [H.C.] (28th April 
Road Transport Lighting (Rear Lights) Bill [H.C.] 
[28th April 
Read Second Time :— 
Dover Harbour Bill [H.C. 30th April 
Metropolitan Water Board Bill [H.C. 30th April. 
Read Third Time : 
Aberdeen Harbour Order Confirmation Bill [H.C 
30th April 
Harbours, Piers and Ferries (Scotland) Bill [H.C.] 
[30th April. 
Herts and Essex Water Bill [H.C. 28th April. 
Milford Docks Bill [H.C. 29th April. 
Town and Country Planning Bill [H.C.] 28th April 
Warkworth Harbour Bill [H.L. 28th April. 
In Committee :— 
Prevention of Crime Bill [H.C.] 28th April 
HOUSE OF COMMONS 
A. PROGREsS OF BILLS 
Read Second Time :— 
Dogs (Protection of Livestock) Bill [H.C.] Ist May 


Dudley Extension Bill [H.L. 27th April. 
Great Northern London Cemetery (Crematorium) Bill [H.L 
(27th April. 
Hospital of St. Mary Magdalen at Colchester Bill [H.C. 
{30th April 
Hospital of the Blessed Trinity at Guildford Bill [H.C. 
30th April. 
[27th April. 
27th April. 


London County Council (Money) Bill [H.C. 
National Insurance Bill [H.C.] 


Read Third Time :— 
Leasehold Property Act and Long Leases (Scotland) Act 
Extension Bill [H.L.] [30th April. 
London Hydraulic Power Bill [H.L. 27th April. 
South Essex Water Bill [H.L. 27th April. 
Tees Valley Water Bill [H.C. [30th April. 


B. DEBATES 


On a motion calling attention to the Government’s proposals 
relating to leasehold property, Sir DAvip MAXWELL FYFE said 
that the Government was not in favour of leasehold enfranchise- 
ment. There were two fundamental questions on that topic. 
Was the compensation payable by the tenant to be related to 
the market worth of what the tenant was acquiring or was it to 
be something else ? Secondly, was the right of enfranchisement 
to be limited to the leasehold occupier or to extend to the lease- 
hold investor who sub-let at a rack rent ? On examination of 
the scheme it had been found that the cost to the tenant would 
often be so high at market values that the poorer tenants would 
not be able to take advantage of the scheme. There would also 
be great complications about apportionment when more than 
one house was comprised in the ground lease. Another objection 
was that it would be fair to exclude from the scheme cases where 
either the tenant or the landlord had bought his interest during 


SOLICITORS 





May 9, 1953 


JOURNAL 


landlord, as reopening the matter at large and entitling tj 
further to reduce the rent. The Act could not be construed 
that way; and if so construed, it would be nothing less ¢ 
a trap for the landlord. All that the tribunal could consj¢, 
was the change of circumstances alleged, and in the present cag 
they had no jurisdiction to treat the matter as at large a 
reduce the rent. The order must go. Application granted. 

LyNskEY and PARKER, JJ., agreed. 

APPEARANCES: D. Ackner (S. Farven & Co.) ; 
Solicitor, Ministry of Healt 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


J. P. Ash 


[2 W.L.R. 1925 


THE WEEK 


the last few years of the term. Again, amenity covenants wer 
normally a feature of leasehold estates and it would be necessan 


though difficult, to provide that the tenant who became a free. 


holder should be under an obligation to play, for the benefit 


the whole estate, the same part that his landlord and himseli 


had to play in regard to amenity covenants before he wa 
enfranchised. 


} 


landlord because of severance, that was damage done to the 


estate as a whole by the withdrawal of his property from it 


Later enfranchisers would pay less because the integrity of th 


estate had already been broken by the first 
Enfranchisement would also remove from the landlord th 
possibility of redeveloping the estate as a whole on the expir 


SeV eTAaNnce 


of the leases, unless he bought out the enfranchised freeholders 
probably for a fancy sum, or some machinery would have to bx 


sought for barring the enfranchisement in cases where the publ 


interest and good planning would be imperilled. If there wer 
enfranchisement it would be necessary to exclude therefrom 


leases granted by public authorities, such as new town develop- 


Commissioners of Crown Lands 


another category of 


ment corporations, and the 
this would exclude yet 
enfranchisers. 

The Home Secretary said that the main need to-day was for 
the protection of occupation rather than for a new right of owner 
ship to be conceded. The Government proposed a guarant 
that every occupying long leaseholder should continue in pro- 
tected occupation of the house after the expiry of the leas 
The scheme involved a deliberate forgiveness to the tenant 
part of his repairing obligations under the long lease. Ur 
the Kent Acts the landlord of a statutory tenant was generally 
liable for repairs but he received a rent considerably higher than 
a ground rent. It would be wrong to let a tenant in substantial 
breach off his obligations altogether, and equally wrong to 
fix a low standard rent because premises were in a bad state 
repair. Hence the Government proposed that the house should 
be brought up to a reasonable state of repair, the cost being 
borne by the tenant either by a lump sum or by instalments 
The standard’ required would take into account the characte! 
of the neighbourhood, the standard of life of the tenant and so 01 
In case of disagreement, the county court judge, assisted by 
would decide the matter. The rent would be 4 
reasonable one fixed by the county court in default of agreement 
The subsequent liability for repairs would be on the tenant 
The premises would also thereafter become subject to the Rent 
Acts. ; 

As regards business premises, the Home Secretary said the 
landlord was entitled to a reasonable increase of rent on renewa 
of a lease if that reflected improved local conditions, i.e., he was 
entitled to charge current market values. This was th 
Government’s proposal. The landlord would not, however, ! 
able to charge an unreasonable rent 30th April 





assessors, 


; QUESTIONS 
BARRISTERS (PRACTISING LICENCES) 
The ATTORNEY-GENERAL declined to introduce legislation ' 
remove the power to license barristers to practice from 
benchers of their respective Inns 27th April 


LEGAL AID SCHEMES (RECIPROCAL CONVENTIONS 


The ATTORNEY-GENERAL said that there were about twenty 
legal aid conventions with foreign countries under which eac! 
party agreed to give subjects of the other country the sam 
facilities for legal aid as were available to their own nationa 

27th April 








Another difficulty was that the first tenant of a 
large estate to enfranchise would have to pay a great deal to the 


beneficia! 
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LEGAL ADVICE SCHEME 

The ATTORNEY-GENERAL said that both he and the Lord 
Chancellor were aware of the anxiety of the legal profession and 
the public at the emphasis on litigation which had resulted from 
the introduction of the legal aid scheme in advance of the legal 
advice scheme. The question of bringing into force the pro- 
visions relating to legal advice was one of the matters which they 
were considering with a view to improving the scheme as a whole, 
but he could give no undertaking at the present time. 

[27th April. 
LEGAL AID SCHEME (DIFFICULTIES) 

Mr. Lest1E HALrE asked whether the Lord Chancellor and the 
\ttorney-General would look into the difficulty which Members of 
Parliament had in knowing who was responsible for each par- 
ticular department of the administration of the legal aid scheme 
the Attorney-General, the Assistance Board, the local law societies 
and so on. Another difficulty was the fact that there had been 
an increasing number of complaints about the high levies for 
costs which were being made upon individual contributors of 
very small means. The ATTORNEY-GENERAL said he would 
certainly see that those matters were considered 

[27th April. 


TraAFFic Acts (PROSECUTIONS) 


Mr. BRAITHWAITE stated that during the twelve months 
ended 30th September, 1952, the licensing authorities for goods 
vehicles, or the police in co-operation with them, undertook 
2,600 prosecutions under s. 19 of the Road Traffic Act, 1930, and 
4530 under s. 16 of the Road and Rail Traffic Act, 1933. During the 
twelve months ended 3lst March, 1952, the licensing authorities 
for public service vehicles, or the police acting in co-operation 
with them, undertook 110 prosecutions under s. 19 of the Road 
[raffic Act, 1930. 27th April. 


Civit Actions, LONDON (DELAY) 

The ATTORNEY-GENERAL said that everything possible was 
being done to reduce the interval between setting down a case 
for trial and the hearing, which at present was about nine months. 
While the pressure of work, particularly at assizes, remained so 
heavy, however, he could not hold out any hope of substantial 
improvement. 27th April. 


CORONATION AMNESTY (PROTECTION CERTIFICATES) 
Mr. Bixcu stated that up to 25th April, 1,663 eligible applica- 
tions had been received for protection certificates. “These would 
be issued within the next fortnight. 29th April. 


HicGH Court ACTIONS (GOVERNMENT DEPARTMENTS) 

The ATTORNEY-GENERAL stated that the number of 

causes of all types to which the Crown had been a party and 

which were heard in the High Court in each of the years since 
1945 were as follows :— 


civil 


1946 s oe ae 5a ‘2 ea 170 
1947 232 
1948 io 
1949 250 
1950 - ae ne yas 5% sts 277 
1951 a 5.8 a Ae ae 6 340 
1952 2 $13 


The figures for 1946 and 1947, before the Crown Proceedings 
Act, 1947, came into force, included cases in which the Crown 
Was standing behind a nominal defendant. (29th April. 


LAND TAX REDEMPTION MONEY 


Asked to make a statement on the practice of the Inland 
Revenue in regard to land tax redemption money when a company 
sold property with land tax, Mr. Boyp-CARkPENTER said this 
matter depended on ss. 39 and 40 of the Finance Act, 1949, 
and had recently been considered by the Law Officers of the 
{rown. The Chancellor of the Exchequer was advised that 
where a property was owned by a corporate or unincorporated 
body of persons or by the sole trustee of a charitable or public 
trust on Ist April, 1950, the land tax redemption money was, in 
law, payable by that body or trustee notwithstanding a subse- 
quent sale. He was aware that on a sale of such property in 
the past, the purchaser had, in accordance with the view of the 
‘aw formerly held and published by the Inland Revenue—and 
generally accepted—been called on to pay. He did not, however, 


SOLECTEORS 
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think that any injustice had, in general, been done, since the 
liability for the redemption money, which was assumed to be on 
the purchaser, would have been a factor to be taken into account 
The vendor would not, of course, be asked 


in fixing the price 
In the case, however, of sales 


to pay again in the settled cases. 
between now and Ist January, 1954, of property subject to land 
tax, which on Ist April, 1950, was owned by a corporate or un 
incorporated body of persons or by the sole trustee of a charitable 
or public trust, the vendor and not the purchaser would be liable 
for the redemption money which would become payable afte 
Ist January, 1954. 29th April 


STATUTORY INSTRUMENT 


S 
Cinematograph Regulations, 1953. (S.I. 1953 No. 710 


Clydebank and District Water Order, 1953. (S.1. 1953 No. 714 
(S. 64).) 

Coal Distribution (Restriction) Direction, 1953. (S.1. 1953 
No. 713.) 

Dressmaking and Women’s Light Clothing Wages Council 
(Scotland) Wages Regulation (Amendment) Order, 1953 


(S.I. 1953 No. 683.) 5d. 


Draft Education Authorities (Scotland) Grant (Amendment 
No. 3) Regulations, 1953. 

Electricity (Area) (Gleadless and Base Green) Order, 1953 
(S.I. 1953 No. 679.) 

Faversham Water Order, 1953. (S.I. 1953 No. 716.) 

Food Standards (Preserves) Order, 1953. (S.1. 1953 No. 691 


Sa. 

Fustian Cutting Wages Council (Great Britain) Wages Regulation 
Order, 1953. (S.1. 1953 No. 704.) 5d. 

Injuries in War (Shore Employments) Compensation (Amend- 
ment) Scheme, 1953. (S.I. 1953 No. 699.) 


London—Edinburgh—Thurso Trunk Road (South of Kindallachan 


and other Diversions) (Variation) Order, 1953 S.L. 3953 
No. 694.) 

London Pilotage (Amendment) Order, 1953. (5.1. 1953 No. 695.) 
5d, 

London Traffic (Prescribed Routes) (No. 13) Regulations, 1953 
(S.I. 1953 No. 720.) 

London ‘Traffic (Prohibition of Waiting) (Ikgham, Surrey) 


Regulations, 1953. (S.1. 1953 No. 721.) 

Marriages Validity (Congregational Church, Ock Street, Abingdon) 
Order, 1953... (S:1. 1953: No. ‘723.) 

National Health Service (General Medical and Pharmaceutical 
Services) (Scotland) (Amendment No. 4) Regulations, 1953 
(S.I. 1953 No. 689 (S. 61).) 5d. 

Board (Leverington Internal 

(S35: 1953 No; 701.) 5d. 


Nene River Drainage District) 
Order, 1953. 

Nene River Board (South Holland Drainage Trustees—Alteration 
of Boundaries) Order, 1953. (S.I. 1953 No. 718.) 5d 

Nene River Board (Tydd Internal Drainage District) Order, 1953 
(S.I. 1953 No. 700.) 5d. 

Nene River Board (Wisbech Northside Internal Drainage District) 
Order, 1953. (S.I. 1953 No. 692.) 6d. 

Newbury Water Order, 1953. (S.1. 1953 No. 681.) 5d 

Old Metal Dealers (No. 4) Order, 1953. (S.I. 1953 No. 711 


19532. (SiT» 1953: Now 702Z;) 


Police (Promotion) Regulations, 

Police (Scotland) (Amendment) Regulations, 1953. (S.1. 1953 
No. 697 (S. 63.)) 

Safeguarding of Industries (Exemption) (No. 4) Order, 1953 
(S.I. 1953 No. 703.) 

State Scholarships Amending Regulations No. 2, 1953. (5.1 
1953 No. 685.) 

Sunderland and South Shields Water (Burnhope Supply) Order, 

1953. (S31: 1953- No; 722.) 5d. 

Transfer of Stock (Exemption) (Scotland) Order, 1953 
No. 696 (S. 62).) 

Any of ihe above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. } 


(S.] 
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POINTS IN 
—_ 
Questions fr ] rs ul ave REGISTERED ANNUAL SUBSCRIBERS are an 
any member of the staff, are res} thle for the correctness he ine replies given or for any 
to the Editorial Department, 102-103 F etter Lane, E.C.4, and contain the 
Mortgage—BANKRUPTCY OF MORTGAGOR—FIRST MORTGAGE! 
CONSOLIDATES—-MARSHALLING OF SECURITIES IN FAVOUR Ot} 
SECOND MORTGAGEE 


Q. A mortgaged property No. 1 to a building society in 194 
for £1,500. Shortly thereafter he mortgaged property No. 2 to 
the same building 350, both mortgages 


an intention to consolidate by excluding the Law of Property 


society for /1, showing 


Act, 1925, s. 93 1 then executed a second mortgage on property 
No. 2 to C for 4500, which C registered. Soon afterwards, A was 
adjudicated bankrupt and the building society obtained an order 
of the court for possession of both properties, and exercised 
their power of sale in respect of No. 1 property, selling it by 
auction for /2,000. The building society now claim to retain 
the excess of the pure hase pri im re pect of the No. 1 property 
on the ground that the mortgage was consolidated When the 


power of sale is exercised in respect of 2 


there will 
mortgages. Is C entitled to 
building society to be paid in 
an the trustee bankruptcy 
leaving C to prove in the 


property No 
be a surplus on the consolidated 


claim the sum of /500 from the 


full out of the 


claim the whole of the surplus 


moneys, or « 


urpli 
11 pJiUS 


moneys, 





bankruptcy on the ground of the personal covenant given to 
him by A ? 

A. As second mortg f property No. 2, C is entitled to 
have the available marshalled in his favour (Lai 
Vv. Dithe 1 1742), 2 At t44;> South v. B wn (1865 
2 Hem. & M. 457; Wal Woodyear (1855), Jur. (N.s 
179; Webb v. Smith (1885), 30 Ch. D. 192) The effect of 
marshalling in the present case is that the building society 


‘ 
must be regarded as being satisfied as to part of their consolidated 
I 


mortgages out of the proceeds of property No. 1, and as to the 
balance only out of the proceeds of property No. 2. Thus, the 
whole of the proceeds of No. 1 must be applied in satisfaction 
of the consolidate mortgages so that the building society will 
have the least possible recourse to the proceeds of property No. 2, 
thereby leaving the greatest possible part of ich proceed 
avallable to satisfy ( mortgage Assuming that the figures 


given in the question are unaltered at the 


4500, part of the mortgage of £1, 


time of redemption, 


) 


350 charged on property No. 


must be paid off out of the proceeds of property No. 1, being 
the excess of the proceeds of sale (£2,000) over the mortgage on 
that property (41,500), and only £850 will be payable to the 
building society out of the proceeds of property No. 2, the rest 
being available for C 

Rent Tribunal—JURISpICTION WHERE LETTING Is IN BREACH 


WITH MORTGAGE! 


OF COVENANT 


Q. A purcha a house with the aid of an insurance company 
and enters into a form of legal charge with the company containing 
a covenant that A will not exercise his statutory powers of leasing 


without the company’s previous written consent. 4 afterwards 
lets part of the premises to B unfurnished, without asking the 
company’s permi B subsequently refers the letting to the 
rent tribunal for a determination of the rent under the Landlord 
and Tenant (Rent Control) Act, 1949. In accordance with the 
normal procedure the insurance company is informed that it 
has a right to — we at the hearing, at which it states that it 
does not recognise the letting to B. There is no evidence of any 
previous letting of the part of the house let to B and no standard 
rent has been recorded with the local authority. Would the 
fact that the letting to B is in breach of A’s covenant with the 
insurance company prevent the tribunal from having jurisdiction 
to determine the rent 

A. The tribunal has jurisdiction if 
the standard rent of a dwelling 
at which it was let on a letting be 


sS10N. 


“apart from this section 
would be (a) the rent 


Ist Septembet : 


house 
Pinning after ’’ 


1939 (Landlord and Tenant Rent Control) Act, 1949, 
s. 1 (1)). Expressions used in that Act have the same meanings 
as in the principal Acts (the Rent and Mortgage Interest Restric 
tions Acts, 1920 to 1939), zbid., s. 18 (1), and they apply to “a 
house or a part of a house let as a separate dwelling ’’ (Increase 
Rent and Mortgage Interest (Restrictions) Act, 1920, s. 12 (2 
standard rent’’ being the rent at which the dwelling-hous 
was let on, etc. (tbid., s. bev 1) (a The question therefore resolve 


itself into one whether the purported letting by of part of the 
premises was a letting ; and according to the authorities, it was 
lyon Trades Employers’ Insurance Association, Ltd. v. Union Land 


ad 
and House Invest Ch. 313 decided, inter alia 
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wered without charge, on the understand that netther the ate »prieto rs nor the Editor, ny 
nm in consequence thereof. All roe ns must be typewritten (in duplicate), addr 
name and address of the subscriber, and a stamped, « dress ed envelope. 
that a mortgagor in A’s position may grant a valid lease 


common law, binding as between himself and the grantee thoug 


not binding on the mortgagee; Dudley and District Bu 

Society v. Emerson [1949' Ch. 707 decided that a grantee 
b's position is protected (by the Rent Acts) against his landlord 
though not against the mortgagee insurance company TI 


therefore, 
is reasonable. 


tribunal has, 


what rent 


in our opinion jurisdiction to determin 
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Q. By his will a testator devised to his son A certain property 
charged with the payment to his widow of an annuity for her 

and the payment of a legacy to his sister. The testator 
died in 1901 and his will and codicils were proved in 1902. In 
1903, the executors of the will conveyed the said property to 4 
in fee simple subject to and charged to them with the payment 
of the said annuity and the said legacy. The annuitant died 
in 1916 but the legacy was not paid until about 1943. In 1938 
part of the property was sold by A and the solicitors acting for 


the purchaser contended that a vesting deed should be execute 


und accordingly a vesting deed was executed by the two surviving 
executors and trustees of the will of the testator (of whom A 
was one In this vesting deed the trustees declared (1) that the 


said property was vested in A in fee simple, (2) that A should 
id possessed of the said property upon the trusts of the 
ill, and (3) that they were the trustees of the settlement created 
by the said will for the purposes of the Settled Land Act, 19235. 
\ small piece of the said property is now being sold and the 
present purchaser’s solicitors are of ny that in view of the 
(1) of the Settled Land Act, 1925, the ve 
| should have been exec ati by two or more persons approved 
r appointed by the court. Their contention is that the executors 

he testator, having conveyed the legal estate to A by the deed 
of 1903, not trustees for the purposes of the Settled Land Act 
the meaning of s. 30 of the Act. Subsection (3 


said 


sta 
] 


sting 


visions of S. 21 
} 





were 





25, within 


of that section is the only provision under which they could 
be such trustees, but it is contended that the execution of the 
deed of 1903 puts the matter beyond the personal representatives 


will of the testator so as to preclude the operation of 
and that trustees approved or appointed by the court 
| (1) should have executed the vesting deed of 
1938. If the title is not in order, what steps should be taken 
to make a valid one ? 

The 
refer 
estate 


and the 
subs. (3 


pursuant to s. 21 


1) of the Settled Land 

to a person of full age “ beneficially entitled toa 
legal and the section is, in our opinion, thereby 
excluded from operation whenever there is a settlement already 
for the reason that the person in whom the legal 
state is vested under the settlement is not beneficially entitled 
but holds as trustee. Under s. 1 (1) (v) of the Settled Land Act 
1925, a settlement arises when any land stands charged, whether 
voluntarily or in consideration of marriage or by way of family 
with the payment of, inter alia, any capital sum 
This seems to us to cover the 


opening words of s. 2] 


1925, 
| 


in existence, 


arrangement, 


for the benefit of any persons. 
charge of the legacy bequeathed to the sister, and ac cordingly 
{1 is not and never has ~ ‘ beneficially entitled to [the] legal 


within the Settled Land Act, 1925, s. 21 (1), although 


he could dispose of it as beneficial owner under the Law of P roperty 


estate ”’ 


Amendment) Act, 1926, s. 1 (1). On this basis, the original 
personal representatives of the testator or their successors 10 
title will be the trustees in accordance with s. 30 (3) of the Settled 
Land Act, 1925. It is appreciated that on this view s. 21 will 
have a very limited field of operation, for in the majority 0! 
cases where equitable interests or powers arise the lai 1 wil 
so be settled land under s. 1. It is thought, however, that 


pply where the equitable interest or 
valuable consideration (other than 
marriage) in which event there will be no settlement under s. 
\n argument in favour of this lies in the provisions of Ss. 
1e trustees to be approved bv the court or to be a trust 
rporation, which is an added precaution appropriate to protect 
has given valuable consideration in money 0 
worth for his equitable interest and inappropriate ! 
the case of a volunteer or party within the marriage considerat! 
In our opinion the title is in order. 


s. 21 was only intended to a 
vwer has been created for 
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NOTES AND NEWS 


Honours and Appointments 


The President of the Probate, Divorce and Admiralty Division 
has appointed Mr. JoHN Eaton NeEvILLE RvussELt to be a 
Registrar of the Principal Probate Registry with effect from 
Ist May. 

The Lord Chancellor has appointed Mr. JoHn Stuart Bass, 
MBE., T.D., to the office of Additional Judge of the Mayor’s 
and City of London Court in succession to His Honour Judge 
\cClure, who retired on 30th April. 


The Board of Trade have appointed Mr. CHRISTOPHER ALBERT 
TayLor to be Official Receiver for the Bankruptcy District of 
the County Courts of Ipswich, Bury St. Edmunds and Colchester, 
sith effect from 1st May, and Mr. WALTER ARTHUR BISHOP 
‘0 be Assistant Official Receiver for the Bankruptcy Districts 
{ the County Courts of Ipswich, Bury St. Edmonds and 
Colchester, the County Courts of Cambridge, Peterborough and 
King’s Lynn, and the County Courts of Northampton, Bedford 
and Luton, with effect from 1st May. 


Mr. Eric P. FULLBROOK, clerk to the justices at Reading 
County Magistrates’ Court, has been appointed in addition 
cerk to the justices at Wokingham and Ascot in succession 
toMr. J. H. E. Clifton, who has retired. 


Mr. BRIAN FRASER HARRISON, solicitor, of Liverpool, was 
elected chairman of the Liverpool Junior Chamber of Commerce 
at the annual meeting held on 23rd April. 


Mr. RoBERT GEOFFREY ISAAc, assistant solicitor to the 
Maidenhead Corporation, has been appointed to a similar position 
with the Hornchurch Urban District Council. 


Mr. DouGLAs CHARLES SWANCOTT LANE, assistant solicitor to 
Radnorshire County Council, has been appointed assistant 
solicitor in the legal and parliamentary department of the London 
County Council. 


Personal Notes 


Sir Colin Campbell, O.B.E., Town Clerk of Plymouth, is to 
retire on 30th September. 


Mr. M. J. Cooksey, solicitor, of Bridgnorth, was married on 
22nd April to Miss K. M. R. Kennedy, of Claverley. 


Mr. F. W. Darby, managing clerk of Messrs. F. J. Brunskill and 
Webb, of Crowborough, has completed fifty years’ service with 
‘that firm and with the late Mr. Frank Humphry, whose practice 
they acquired some years ago. 


On his retirement, Mr. Thomas L. Easby, clerk to the Henley- 
m-Thames Rural District Council for twenty-seven years, was 
resented with a pair of binoculars and a cheque for £44, sub- 
cribed by past and present members, officials, staff and other 
friends. 


Mr. J. M. Eldridge, clerk to the Wantage, Berks, magistrates 
ace January, 1942, has relinquished this position. He will 
continue to be registrar of the Oxford, Thame, Wallingford, 
Wantage and Witney County Courts. 


Mr. Edward Morris Gibson, one of the oldest magistrates’ 
clerks in the country, retired, aged 83, at the end of April, as 
tlerk to the Sutton bench. Twice chairman of the local council 
defore the district became a borough, he has been clerk to the 
sutton court for twenty-four years. He is remaining in practice. 


_Mr. Edgar David Laverack, solicitor, of Hull, was married on 
48th April to Miss Ann Good, of Beverley, East Yorkshire. 


_ Mr. Frank Mills, solicitor, of Huddersfield, was married on 
ist May to Miss Hazel Nancy Brook, of Birkby. 


CENTRAL LAND BOARD 
ASSIGNMENT OF CLAIMS 


The following Press notice, dated 2nd May, has been issued by 
the Central Land Board :— 

The Town and Country Planning Bill, 1952, has now reached 
$s concluding stages in Parliament. It contains provisions 
affecting the assignment of claims for loss of development value 


under s. 58 of the Town and Country Planning Act, 1947. The 
Bill provides that— 
(a) certain assignments require the approval of the Central 
Land Board in order to be effective ; and 
(6) other assignments should be notified to the Central Land 
Board within certain specified periods, and if not so notified 
require the approval of the Central Land Board in order to be 
effective. 
Assignments made before 18th November, 1952 
Under the 1947 Act and regulations made thereunder, assign- 
ments made before 18th November, 1952, had to be notified by 
31st December, 1952. The period for notification is now to be 
extended up to the end of one month from the passing of the 
Bill. It appears that a number of these assignments, made 
before the introduction of the Bill, have not in fact been notified 
tothe Board. It is important, in the interests of those concerned, 
that they should now be notified without delay. If not so notified 
before the due date, they will require the Board’s approval. 


Assignments made on or after 18th November, 1952 


Assignments made on or after 18th November, 1952, fall into 
two categories: those which require the Board’s approval and 
those which require to be notified only. 

If an assignment— 

(a) only operates to transfer the beneficial interest in a claim 
made in respect of an interest in land to the person beneficially 
entitled to that interest in that land or to some interest in which 
that interest merges by virtue of the same instrument or as 
part of the same transaction or has already merged ; or 

(6) does not operate to transfer any beneficial interest in the 
claim, 

it does not require the Board’s approval, if notified to the Central 
Land Board not later than one month after the passing of the 
Bill or the making of the assignment, whichever be the later. 
If not notified in time it will require the Board’s approval. 

All other assignments made on or after 18th November, 1952, 
will require the Board’s approval in order to be effective. In 
particular it should be noted that any assignment which is made 
on or after 18th November, 1952, and which affects only part 
of a claim is to require the Board’s approval. 

Persons who have already given notice to the Board of assign- 
ments or have applied for the Board’s approval of assignments 
made on or after 18th November, 1952, and have received an 
acknowledgment from the Board, do not need to send a fresh 
notice or application. The Board will write to them as soon as 
possible after the Bill is passed. 


DEVELOPMENT PLANS 
BERKSHIRE DEVELOPMENT PLAN APPROVED 
The Minister of Housing and Local Government has approved 
with modifications the development pian for the County of 


Berkshire. The plan, as approved, will be deposited in the 
council offices for inspection by the public. . 


L.C.C. DEVELOPMENT PLAN INQUIRY 

Objections relating to land in more than one metropolitan 
borough will begin to be heard at 10.30 a.m. on Monday, 11th May, 
at the inquiry into objections to the development plan for the 
County of London. 

County BorouGH OF READING DEVELOPMENT PLAN 

The above development plan was, on Monday, 30th March, 
1953, submitted to the Minister of Housing and Local Government 
forapproval. The plan relates to the County Borough of Reading. 
Certified copies of the plan as submitted for approval have been 
deposited for public inspection at the office of the Borough 
Surveyor, Town Hall, Reading. Such certified copies so deposited 
are available for inspection free of charge by all persons interested 
at the place mentioned above between the hours of 9 a.m. and 
5.30 p.m. on Mondays to Fridays inclusive, and between 8.30 a.m. 
and 12.30 p.m. on Saturdays. Any objection or representation 
with reference to the plan may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 12th June, 1953, and any such objection or 
representation should state the grounds on which it was made. 
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COUNCIL OF THE BAR: ANNUAL 


ELECTION, 1953 


GENERAL 
List OF CANDIDATES 

On 29th April it was announced that the following candidates 
had been duly proposed to fill the twenty-four vacancies upon 
the Council. 

Queen’s Counsel. 
C. Montgomery White, S. 
Foster, M.P., B. J. M. MacKenna, George 
Temple, D. J. Brabin. 

Outer Bar.—Messrs. R. E. Seaton, M. L. Lyell, T. A. C. Burgess, 
L. F. Sturge, Ik. W. Mackinnon, G. Granville Slack, James 
Stirling, R. O. Wilberforce, A. G. de Montmorency, A. Sandford 
Wells, H. F. Newman, A. S. Orr, O.B.E., J. G. S. Hobson, O.B.E., 
T.D., R. R. Rawden-Smith, R. V. Cusack, D. W. E. Neligan. 

Under 10 years’ Standing at the Bar.—Messrs. G. W. Richardson, 
H. V. Brandon, M.C., P. A. G. Rawlinson, James Telling, T. H. 
Williams, Quentin Edwards, A. L. J. Lincoln, David E. Morris, 
G. V. Owen. 

Votes.—Every barrister is entitled to vote at the election. 
Voting papers together with instructions are sent out on or 
about 8th May. Any barrister who has not received a voting 
paper may obtain one upon his written or personal application 
to the offices of the Council, 2 Stone Buildings, Lincoln’s Inn, 
W.C.2. Voting papers must be returned to the Secretary on or 
before Monday, 25th May, 1953. 


Messrs. J. Neville Gray, N. R. Fox-Andrews, 
Pascoe Hayward, H. B. H. Hylton- 
Pollock, KR. fj, A. 


Wills and Bequests 

Mr. A. L. Bird, solicitor, of Newcastle, left £345,154 (£326,713 
net). 

Sir Charles E. C. 
£96,097 (493,107 net). 

Mr. N. C. Goody, solicitor, of Colchester, left £61,261 (£60,739 
net). 

Mr. J. Hough, solicitor, of Stockport, left £22,457. 

Mr. J. E. Meikle, retired solicitor, of Alnmouth, left £149,303 
(£147,696 net). 


Browne, solicitor, of Westminster, left 


OBITUARY 


Mr. J. BARNES 


Barnes, solicitor, of Hayling Island, died on 
He was a well-known solicitor in Southsea, and in 
He was admitted 


Mr. James 
23rd April. 
1924 went into practice at Hayling Island. 
in 1896. 

Mr. C. J. HAWORTH 

Mr. Charles Joseph Haworth, former coroner of the West 
Riding district and Pontefract, died on 1st May, aged 82. He 
retired in November, 1950. 


Mr. S. HILTON 


Mr. Samuel Hilton, solicitor, of St. Marychurch and Torquay, 
died on 30th April, aged 60. He was admitted in 1920. 


Mr. R. W. SKINNER 


Mr. Robert William Skinner, solicitor, of Burton-on-Trent, has 
died, aged 83. He was admitted in 1892. 


Mr. W. J. THOMAS 
Mr. William James Thomas, solicitor, of Cardiff, has died, 
aged 73. He had been clerk to Cardiff Rate Assessment Com- 
mittee and was honorary solicitor to the Congregational Board 
He was admitted in 1927. 


Mr. T. WALLACE 
Mr. Thomas Wallace, solicitor, of Cardiff, president of the 
Cardiff Law Society, died on 29th April, aged 65. He was 
admitted in 1911. 


SOCIETIES 


On ist May an inaugural meeting was held at Nottingham to 
form a local branch of the SoLicirors’ MANAGING CLERKS’ 
AssociaATION. His Honour Judge A. C. Caporn was in the chair. 
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THE LAW ASSOCIATION 


The Annual General Court of The Law Association will be be 
at the Court Room, 60 Carey Street, W.C.2, by kind permission 
The Law Society, on Wednesday, 20th May, at 2 o'clock, whe 
the President, Mr. John Venning, will take the chair, ' 
members of the profession will be welcomed. With the distriby, 
tion of the annual report on 9th May will be circulated an apped 
for contributions to a Coronation Gift Fund, the proceeds 
entirely to giving the Association 
beneficiaries and their dependent children a special gift 
celebration of the Coronation of H.M. The Queen. The aimisty 
collect £260, which will be sufficient for £5 per head, to be speni 
on a week’s holiday or such other celebration as may be mos 
suitable to the individual’s needs. The fund will be closed at the 
Annual Court on 20th May, and the result announced. (op. 
tributions may be sent before that date to the Secretary, The 
Law Association, 25 Queensmere Road, S.W.19, or given to her 
at the Court. 


which will be devoted 


THE CORPORATION OF INSURANCE AGENTS 

The thirty-fourth annual general meeting of the Corporation 
of Insurance Agents was held at 3 St. Helen’s Place, London, 
E.C.3, on Monday, 20th April, 1953, with the President, 
Major G. V. C. Darley, F.R.1.C.S., F.A.I., C.C., in the chair 
Moving the adoption of the report and accounts, Major Darley 
said that in the highly competitive conditions ruling to-day 
he often heard the question What was the practical 
value of belonging to any association whose aims were mor 
ethical than commercial ? The answer was found in the objects 
of the corporation embodied in their memorandum of association 
One primary object was to enhance the status of the insurance 
agent. They brought into their fold a body of men whos 
activities were acceptable to the council and who subjected 
themselves to their discipline. The council did not hesitate t 
use its powers on the rare occasions when members did net 
conform to their standards. Surely such a body carrying on the 
traditions of their forbears, the City Guilds, who had done s 
much to foster commercial and mercantile integrity, was worth) 
of the support of all engaged in their branch of the industn 
of insurance and of all societies with similar objects. The 
asked members to describe themselves as incorporated insurance 
agents, and the council proposed to distribute to membes 
neat caras of a suitable size for display, which they trusted would 
be used. Members of the Corporation were honoured to kk 
insurance agents. 

Mr. K. G. Chavasse, F.R.I.C.S., F.A.1., was elected President 
Mr. P. L. Oliver, A.C.A., F.C.C.S., A.T.I.I., was re-elected and 
Mr. O. L. Blyth, LL.B., was elected, as Vice-Presidents, and 
Lt.-Col. V. C. Donaldson, F.R.I.C.S., F.A.1., was _ re-elected 
freasurer. The following retiring members were re-elected to the 
council: Mr. Reginald H. Coleman-Cohen, F.A.I., F.R.Econs 
F.B.S., Mr. J. H. W. Shaw, F.A.L.P.A., F.V.I., Mr. W. A. O'Mara 
F.A.I., F.A.],.P.A., Colonel C. C. O. Whiteley, J.P., F.R.LCS 
P.P.A.I., Major G. V. C. Darley, F.R.LC.S., F.A.L, 
Mr. C. Leslie Gillow, F.A.I., F.A.L.P.A., F.V.I., Mr. Frederick A 
Grant, J.P., F.A.I. The following were elected to fill vacancies 
Mr. B. G. Whatmough, L.R.I.B.A., F.1.A.S., who was co-opted 
last year, and Mr. A. Heslop Antrum, Dipl.Arch., A.R.LBA 

At a subsequent meeting of the council, Mr. Chavasse wa 
elected Chairman. 


asked 


At the annual meeting of the ASSOCIATION OF REGISTRARS OF 
County Courts held on 25th April, Mr. Llewellyn Francis, J.P 
of Cardiff, was installed as president The Association’s annua 
dinner was held the same evening when the guests included 
Sir Albert Napier (Permanent Secretary to the Lord Chancellors 
Office), Mr. D. L. Bateson (President of The Law Society) av¢ 
His Honour Judge L. C. Thomas, of Cardiff. 
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